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MINUTES  OF  EVIDENCE 

The  Senate, 

Friday,  April  9,  1937. 

The  Standing  Committee  on  Banking  and  Commerce,  to  whom  was  referred 
Bill  41,  intituled  “An  Act  to  amend  and  consolidate  the  Combines  Investigation 
Act  and  amending  Act,”  met  this  day  at  8.30  p.m. 

Hon.  Mr.  Black,  Chairman. 

The  Chairman:  Gentlemen,  we  will  proceed  with  the  Bill. 

Hon.  Mr.  Dandurand:  Mr.  Chairman,  last  night  I felt  it  would  take  a num- 
ber of  sittings  for  us  to  deal  with  the  various  amendments  to  the  Combines 
Investigation  Act  and  amending  Act  contained  in  this  Bill,  and  that  we  would 
have  to  be  here  a good  part  of  next  week.  It  occurred  to  me  early  this  morning 
— it  is  extraordinary  how  alert  my  brain  is  when  I work  at  4 a.m. — that  we 
could  perhaps  keep  pace  with  the  Commons  for  prorogation  to-morrow  evening, 
so  I called  up  my  colleague,  Mr.  Rogers. 

Right  Hon.  Mr.  Graham:  Not  at  4 o’clock! 

Hon.  Mr.  Dandurand:  No,  at  half-past  eight.  To  my  surprise  he  had  left 
for  his  office. 

Some  Hon.  Senators:  Hear,  hear. 

Hon.  Mr.  Dandurand:  I suggested  to  him  that  he  limit  the  Bill  to  two 
matters:  accept  the  Act  of  1935  and  amend  it  simply  to  transfer  its  administra- 
tion from  the  Prime  Minister  to  the  Minister  of  Labour.  True,  in  a way  the 
Tariff  Board  administers  the  Act,  but  over  that  Board  there  is  a Minister  to 
whom  reports  are  made.  He  is  the  Prime  Minister  in  his  capacity  of  Minister 
of  External  Affairs.  Then,  as  a consequential  change,  we  should  substitute  the 
Commissioner  of  the  Combines  Investigation  Act  for  the  Tariff  Board  or  the 
Dominion  Trade  and  Industry  Commission.  The  second  amendment  would  bear 
on  the  admissibility  of  documents.  We  are  all  aware  of  the  discussion  over  the 
question  last  session.  We  declared  in  our  amendment  to  the  Bill  on  that  occasion 
that  a party  in  an  investigation  would  be  called  upon  to  produce  correspondence 
or  documents,  but  that  any  such  correspondence  or  documents  which  he  might 
file  could  not  be  used  against  him.  I may  say  that  the  Minister  of  Justice  and 
that  very  high-class  legal  mind,  the  Right  Hon.  R.  B.  Bennett,  agreed  that  we 
were  wrong;  but  we  stood  to  our  guns,  and  we  were  asked  to  please  reconsider 
our  decision.  So  I notified  my  right  honourable  friend,  Senator  Meighen,  at 
3 o’clock,  that  I thought  we  should  have  the  Committee  meet  this  evening  for 
decision  before  10  o’clock  of  two  questions  represented  by  the  amendments 
which  I will  suggest. 

Mr.  MacNeill  of  the  Department  of  Justice  has  prepared  amendments  which 
would  carry  out  the  desire  of  the  Minister  to  have  these  two  changes.  When 
I speak  of  two  changes,  I may  say  there  are  three  or  four  pages  of  consequential 
amendments.  I will  ask  Mr.  O’Connor  to  look  at  these  amendments  which, 
I am  told,  effect  the  purpose  intended. 

The  Law  Clerk:  There  is  one  that  I disagree  with  entirely. 

Hon.  Mr.  Dandurand:  As  to  form  or  matter? 

The  Law  Clerk:  The  one  as  to  what  is  right  or  what  is  wrong  on  the 
documents. 
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Hon.  Mr.  Dandurand:  Well,  you  will  let  that  pass  under  protest. 

The  Law  Clerk:  That  is  a legal  question. 

Hon.  Mr.  Dandurand:  That  is  a legal  question.  I think  Senator  Meighen 
said  yesterday — I mention  this  because  everything  was  taken  in  writing — that 
if  Mr.  Rogers  or  the  department  needed  that  provision  as  to  the  admissibility  of 
evidence  he  was  ready  to  forego  his  stand  of  last  session.  Under  those  conditions 
I will  ask  that  we  take  up  the  proposed  amendments  to  Bill  41,  an  Act  to  amend 
and  consolidate  the  Combines  Investigation  Act,  not  the  Bill  which-  previously 
was  before  us. 

The  Bill  before  us  will  be  amended  in  such  a way  that  but  one  clause  will 
be  affected,  namely,  the  first  one.  If  you  look  at  Bill  41,  clause  1,  the  short 
title,  you  will  see  “ This  Act  may  be  cited  as  the  Combines  Act.” 

Right  Hon.  Mr.  Meighen:  Why  do  you  take  out  the  word  “ Investigation  ”?' 
It  is  really  an  Investigation  Act,  not  a Combines  Act — or  it  should  be. 

The  Law  Clerk:  We  retained  three  words  of  the  original  short  title,  and 
added  to  them,  so  it  is  now  called  the  Combines  Act. 

Hon.  Mr.  Dandurand:  The  short  title  is  changed  by  deleting  therefrom  the 
word  “Act”  and  substituting  therefor  the  words  “Investigation  Act  Amendment 
Act,  1937.”  All  that  follows  is  new.  Clauses  2 to  42 — I think  that  goes  to  the 
end — 

Hon.  Mr.  Griesbach:  Yes. 

Hon.  Mr.  Dandurand:  Clauses  2 to  42,  both  inclusive,  are  deleted  and  the 
following  substituted  therefor: — 

2.  (1)  Subsection  two  of  section)  two  of  the  Combines  Investigation  Act,  chapter  twenty- 
six  of  the  Revised  Statutes  of  Canada,  1927,  as  enacted  by  section  two  of  chapter  fifty-four 
fifty-four  of  the  statutes  of  1935,  is  repealed  and  the  following  is  substituted  therefor: — 

“(2)  ‘ Commissioner  ’ means  the  Commissioner  of  the  Combines  Investigation  Act 
appointed  as  hereinafter  provided.” 

(2)  Subsection  five  of  section  two  of  the  said  Act,,  as  enacted  by  section  two  of  chapter 
of  the  statutes  of  1935,  is  repealed  and  the  following  is  substituted  therefore: — 

“(5)  ‘Minister’  means  the  Minister  of  Labour.” 

Right  Hon.  Mr.  Meighen:  What  was  in  the  old  Act? 

Hon.  Mr.  Dandurand:  It  says  “ Minister  means  the  President  of  the  King’s 
Privy  Council  for  Canada.” 

Right  Hon.  Mr.  Meighen:  That  is  all  right. 

Hon.  Mr.  Dandurand  (reading) : 

(3)  Section  two  of  the  said  Act,  as  enacted  by  section  two*  of  chapter  fifty-four  of  the 
statutes  of  1935,  is  further  amended  by  adding  at  the;  end  of  the  said  section  the  following: — 

“(6)  ‘Special  commissioner’  means  a temporary  commissioner  appointed  as  hereinafter 
provided  for  the  purpose1  of  conducting  an  investigation.” 

3.  The  said  Act  is  further  amended  by  adding  thereto  as  sections  five,  six,  seven,  eight 
and  nine,  the  following:— 

“5.  (1)  The  Governor  in  Council  may  appoint  an  officer  to  be  known  as  the  Com- 
missioner of  the  Combines  Investigation  Act. 

Right  Hon.  Mr.  Meighen:  Are  there  no  sections  5,  6,  7,  8 and  9 now? 

The  Law  Clerk:  No.  They  were  dropped  in  1935.  They  were  in  the  Act 
previous  to  1935. 

Hon.  Mr.  Dandurand:  You  see,  as  Mr.  O’Connor  has  said,  in  the  consoli- 
dated Act  sections  5 to  9 were  repealed.  They  are  now  revived. 

The  Law  Clerk:  They  are  now  reinserted. 

Hon.  Mr.  Dandurand  (reading) : 

(2)  The  Commissioner  shall  perform  the  duties  and  exercise  the  powers  conferred  upon 
him  under  this  Act  and  shall  report  directly  to  the  Minister  as  required  by  this  Act. 
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(3)  The  Commissioner  shall,  before  entering  upon  his  duties,  take  and  subscribe  before 
the;  Clerk  of  the  Privy  Council,  and  shall  file  in  the  office  of  the  said  Clerk,  an  oath  of  office 
in  the  following  form: — 

‘ I do  solemnly  swear  that  I will  faithfully,,  truly  and  impartially,  and  to  the  best 
of  my  judgment.,  skill  and  ability,  execute  the  powers  and  trusts  reposed  in  me  as  Commis- 
sioner of  the  Combines  Investigation  Act.  So  help  me;  God.’ 

(4)  The  Commissioner  shall  be  paid  such  salary  as  may  .be  from'  time  to  time  fixed  and 
allowed  by  the  Governor  in  Council. 

“ 6.  (1)  An  Assistant  Commissioner  of  the  Combines  Investigation  Act  may  be  appointed 
in  the  manner  authorized  by  law. 

(2)  When  the  Commissioner  is  absent  or  unable'  to  act,  or  when  so  authorized  by  the 
Commissioner  with  respect  to  any  investigation  or  matter,  the  Assistant  Commissioner,  or, 
if  he  also  is  at  the  same  time  absent  or  unable  to  act,  another  officer  designated  bjr  the 
Minister,  may  and  shall  exercise  the  powers  and  perform  the1  duties  of  the  Commissioner. 

“7.  (1)  The  Governor  in  Council  may  appoint,  from  time,  to  time,  one  or  more  per- 
sons to  be  special  commissioners  under  this  Act. 

(2)  It  shall  be  the  duty  of  a special  commissioner  to  conduct  an  investigation  into  and 
concerning  any  alleged  combine  indicated  in  the  Order  in  Council  signifying  his  appointment. 

(3)  Every  special  commissioner  shall  have,  with  respect  to  and  for  the  duration!  of  the 
investigation  which  he  is  appointed  to  conduct,  the  powers  which  are  conferred  on  the 
Commissioner  in  sections  fourteen  to  twenty-four,  both  inclusive,  of  this  Act  ; and  wherever 
the'  word  ‘Commissioner’  occurs  in  sections  fourteen  to  twenty-four,  both  inclusive,  and 
thirty-three  to  thirty-six,  both  inclusive',  of  this  Act,  it  shall  be  deemed  to  include  the  words 
- special  commissioner.’ 

The  Law  Clerk:  When  Mr.  MacNeill  and  I revised  the  clauses  a few  moments 
ago,  I pointed  out  that  14  and  15  were  provisions  which  could  only  be  operated 
properly  from  Ottawa.  They  deal  with  correspondence  and  questionnaires  sent 
out,  sometimes  covering  a period  of  time,  and  they  are  quite  unsuited  to  be 
operated  by  a special  commissioner  who  is  sent  out  on  the  ground.  He  cannot  be 
sitting  down  and  writing  letters  and  holding  off  proceedings  until  the  person 
answers.  Under  the  very  next  section  he  can  go  right  in  on  him.  Fourteen  and 
fifteen  should  not  appear  there.  They  are  quite  fittted  for  the  operation  from 
Ottawa,  but  not  for  operation  by  these  peregrinating  commissioners  who  are 
out  on  the  ground. 

Hon.  Mr.  Dan durand:  Who  can  express  an  opinion  on  that? 

Right  Hon.  Mr.  Metghen:  You  say  it  should  be  16  to  24. 

The  Law  Clerk:  No  one  would  know  better  than  Mr.  McGregor  himself. 

Hon.  Mr.  Rogers:  It  does  seem  to  me  that  there  is  no  necessary  distinction 
between  the  functions  to  be  exercised  by  a commissioner  to  be  appointed  under 
the  Act,  as  provided  here,  and1  the  special  commissioners.  They  should  be  perform- 
ing the  same  duties,  and  Ido  not  see  why  a special  commissioner  should  not  have 
and  exercise  the  same  powers  as  the  ordinary  commissioner. 

The  Law  Clerk:  The  Act  provides  that  an  order  may  be  made  for  making 
returns.  I wrote  those  words  myself  in  1916,  when  I was  Cost  of  Living  Com- 
missioner. They  were  to  provide  for  a questionnaire  system  with  regard  to  the 
discovery  not  of  crime  but  of  costs. 

Hon.  Mr.  Dandurand:  It  does  not  vitally  affect  the  Act.  It  is  surplusage. 

The  Law  Clerk:  This  would  result  in  a big  nuisance  to  the  business  com- 
munity, if  there  is  a flock  of  persons  writing  and  requiring  returns  to  be  sent  in. 

Hon.  Mr.  Dandurand:  This  matter  can  be  looked  into. 

Mr.  McGregor:  This  has  proved  very  useful.  When  a matter  is  turned  over 
to  the  special  commissioner,  he  undertakes  it  and  perhaps  finds  it  necessary ‘to 
call  on  companies  throughout  the  country  to  file  answers  to  the  questionnaire.  In 
the  recent  Coal  Inquiry,  Dr.  Tory  sent  questionnaires  to  a great  many  coal 
merchants  in  a number  of  provinces.  Very  useful  information  on  that  inquiry  was 
obtained  throughout  other  than  our  office.  In  other  inquiries  the  ad  hoc  com- 
missioner has  done  the  same  thing,  has  taken  it  upon  himself  to  get  the  kind  of 
information  that  he  wants.  This  simply  gives  him  authority  to  require  answers 
to  such  inquiries. 
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Hon.  Mr.  Dandurand:  I think  that  Mr.  MacNeill,  Mr.  O'Connor  and  Mr. 
McGregor  can  put  this  into  shape. 

The  Law  Clerk  : It  is  not  a matter  for  us  to  put  into  shape,  Senator.  It  is  a 
question  of  whether  these  two  operations  have  to  go  on.  And  there  is  no  question 
of  election  here. 

Hon.  Mr.  Dandurand:  This  bears  on  but  one  point — 

Right  Hon.  Mr.  Meighen:  Whether  the  word  “ fourteen  ” should  be  changed 
to  “ sixteen,”  or  not. 

Hon.  Mr.  Dandurand:  In  order  that  we  may  understand  the  matter  with 
which  we  are  dealing,  I will  read  this  clause  3 : 

Every  special  commissioner  shall  have,  with  respect  to  and  for  the 
duration  of  the  investigation  which  he  is  appointed  to  conduct,  the  powers 
which  are  conferred  on  the  Commissioner  in  sections  fourteen  to  twenty- 
four,  both  inclusive,  of  this  Act;  and  wherever  the  word  “ Commissionner  ” 
occurs  in  sections  fourteen  to  twenty-four,  both  inclusive,  and  thirty- 
three  to  thirty-six,  both  inclusive,  of  this  Act,  it  shall  be  deemed  to  include 
the  words  “ special  commissioner.” 

Do  you  follow  the  point  that  our  Law  Clerk  has  been  making,  Mr.  Rogers? 

Hon.  Mr.  Rogers:  I should  judge  from  what  Mr.  O’Connor  has  said  that  this 
essentially  is  a matter  of  policy  and  not  a matter  of  law.  In  other  words,  it  is  a 
question  of  whether  or  not  the  powers  indicated  here  would  bring  about  a better 
degree  of  information  for  special  commissioners.  I think,  perhaps,  it  ought  to 
be  emphasized  that  every  special  commissioner  will  be  acting  in  a particular 
inquiry  with  all  the  powers  of  the  Commissioner  under  the  Combines  Investigation 
Act.  So  we  feel  it  desirable  that  with  respect  to  his  inquiry  the  special  com- 
missioner shall  have  just  as  wide  powers  as  the  commissioner  has. 

Right  Hon.  Mr.  Meighen:  The  Law  Clerk  says  that  you  should  not  send  out 
the  special  commissioner  until  you  have  the  information  which  is  obtainable 
under  sections  14  and  15. 

Hon.  Mr.  Rogers:  Would  it  not  be  conceivable,  Senator  Meighen,  that  a 
special  commissioner  might  not  know  definitely  what  information  he  requires 
until  he  has  actually  been  on  the  scene  and  conducted  a preliminary  examination? 

Right  Hon.  Mr.  Meighen:  I really  do  not  know  as  to  that. 

Hon.  Mr.  Cote:  Before  a special  commissioner  is  appointed,  is  there  not  a 
preliminary  inquiry? 

Hon.  Mr.  Rogers:  Not  necessarily. 

Hon.  Mr.  Dandurand:  Now  I will  read  the  further  proposed  amendments: 

(4)  The  exercise  of  any  of  the  powers  herein  conferred  upon  special  com- 
missioners shall  not  be  held  to  limit  or  qualify  the  powers  by  this  Act  conferred 
upon  the  Commissioner. 

“8.  (1)  The  Commissioner  may,  with  the  approval  of  the  Governor  in  Council,  employ 
such  temporary,  technical  and  special  -assistants  as  may  be  required  to  meet  the  special  con- 
ditions that  may  arise  in  carrying  out  the  provisions  of  this  Act. 

(2)  Any  technical  or  special  assistant  or  other  qualified  person  employed  under  this  Act 
shall,  when  so  authorized  or  deputed  by  the  Commissioner,  inquire  into  any  matter  within 
the  scope  of  this  Act  as  may  be  directed  by  the  Commissioner. 

“9.  (1)  Any  special  commissioner  and  any  temporary,  technical  and  special  assistants 
employed  by  the  Commisioner  shall  be  paid  for  their  services  -and  expenses  as  may  be 
determined  by  the  Governor  in  Council. 

(2)  The  remuneration  and  expenses  of  the  Commissioner  and  of  .any  special  com- 
missioner and  of  the  temporary,  technical  and  special  assistants  employed  by  the  Com- 
missioner, and  of  any  counsel  instructed  by  the  Minister  of  Justice  under  this  Act,  shall  be 
paid  out  of  such  appropriations  as  are  provided  by  Parliament  to  defray  the  cost  of  admin- 
istering this  Act. 


BANKING  AND  COMMERCE 


37 


(3)  The  Civil  Service  Act  and  other  Acts  relating  to  the  Civil  Service,  insofar  as 
applicable,  shall,  except  as  otherwise  provided  in  section  five  of  this  Act,  apply  to  the 
Commissioner  and  to  all  other  permanent  employees  under  this  Act.” 

4.  Wherever  in  sections  ten,  eleven,  thirteen,  fourteen,  sixteen,  seventeen,  eighteen, 
twenty,  twenty-two,  twenty-three,  twenty-four,  twenty-six,  twenty-seven,  thirty-one,  thirty- 
three  to  thirty-six,  both  inclusive,  and  forty-one  of  the  said  Act,  as  enacted  by  chapter 
fifty-four  of  the  statutes  of  1935.  the  words  “Commission”  or  “Commission  or  any  Com- 
missioner” appear  there  shall  be  substituted  therefor  the  word  “Commissioner”,  and 
whenever  in  the  said  sections  the  words  “they”,  “it”  or  “its”,  referring  to  the  Commission, 
appear,  the  word  “he”  shall  be  substituted  for  the  words  “they”  and  “it”,  and  the  word  “his” 
shall  be  substituted  for  the  word  “its”. 

5.  Section  twelve  of  the  said  Act.  as  enacted  by  section  six  of  chapter  fifty-four  of  the 
statutes  of  1935,  is  repealed  and  the  following  is  substituted  therefor: 

“12.  The  Commissioner  shall  on  application  made  under  the  last  preceding  section,  or 
on  direction  by  the  Minister,  cause  an  inquiry  to  be  made  into  all  such  matters  with  respect 
to  the  said  alleged  combine  as  he  shall  consider  necessary  to  enquire  into  with  the  view  of 
determining  whether  a combine  exists  or  is  being  formed.” 

6.  Subsections  two  and  three  of  section  thirteen  of  the  said  Act,  as  enacted  by  section 
seven  of  chapter  fifty-four  of  the  statutes  of  1935,  are  repealed  and  the  following  is  substituted 
therefor: 

“(2)  The  Commissioner  shall  thereupon  make  -a  report  in  writing  to  the  Minister 
showing  the  inquiry  made,  the  information  obtained  and  his  conclusions. 

(3)  On  written  request  of  the  applicants  or  on  his  own  motion,  the  Minister  may  review 
the  decision  of  the  Commissioner  under  this  section,  and  may,  if  in  his  opinion  the 
circumstances  warrant,  instruct  the  Commissioner  to  make  further  investigation.” 

7.  Subsection  four  of  section  twenty-two  of  the  said  Act,  as  enacted  by  section  fifteen  of 
chapter  fifty-four  of  the  statutes  of  1935.  is  repealed  and  the  following  is  substituted  therefor: 

“(4)  The  Minister  may  issue  commissions  to  take  evidence  in  another  country,  and  may 
make  all  proper  orders  for  the  purpose  and  for  the  return  and  use  of  the  evidence  so 
obtained.” 

8.  Section  twenty-four  of  the  said  Act,  as  enacted  by  section  seventeen  of  chapter 
fifty-four  of  the  statutes  of  1935,  is  amended  by  dealing  in  the  sixth  line  thereof  the  words 
“evidence  or  documents”  and  substituting  therefor  the  words  “oral  evidence”. 

9.  Section  twenty-seven  of  the  said  Act,  as  enacted  by  section  twenty  of  chapter 
fifty-four  of  the  statutes  of  1935.  is  amended  by  adding  at  the  end  thereof  the  following: 

“(3)  Every  special  commissioner  at  the  conclusion  of  the  investigation  which  he 
conducts  shall  make  a report  in  writing  which  he  shall  sign  and  transmit  to  the  Commissioner, 
together  with  the  evidence  taken  at  the  investigation,  certified  by  the  special  commissioner, 
and  all  documents  and  papers  relating  to  the  investigation  remaining  in  his  custody;  and 
the  Commissioner  shall  without  delay  transmit  the  report  to  the  Minister. 

(4)  The  Minister  may  call  for  an  interim  report  at  any  time,  and  it  shall  be  the  duty 
of  the  Commissioner  or  special  commissioner,  as  the  case  may  be,  whenever  thereunto 
required  b}7  the  Minister,  to  render  an  interim  report  setting  out  the  action  taken,  the 
evidence  obtained  and  any  conclusions  reached  at  the  date  thereof. 

(5)  Any  report  of  the  Commissioner  or  of  a special  commissioner,  other  than  an  interim 
report  or  a report  of  a .preliminary  inquiry  under  section  thirteen  of  this  Act,  shall 
within  fifteen  days  after  its  receipt  by  the  Minister  be  made  public,  unless  the  Commissioner 
states  in  writing  to  the  Minister  that  he  believes  the  public  interest  would  be  better  served  by 
withholding  publication,  in  which  case  the  Minister  may  decide  whether  the  report,  either  in 
whole  or  in  part,  shall  be  made  public.” 

10.  The  said  Act  is  further  amended  by  adding  thereto  as  section  twenty-eight  the 
following: 

“28.  The  Minister  may  publish  and  supply  copies  of  any  report  in  such  manner  and 
upon  such  terms  as  he  deems  proper.” 

11.  (1)  Subsection  one  of  section  thirty-one  of  the  said  Act  as  enacted  by  section 
twenty-two  of  chapter  fifty-four  of  the  statutes  of  1935  is  amended  by  striking  out  paragraph 
(b)  thereof  and  substituting  the  following: 

“(b)  the  evidence  taken  on  any  investigation  by  the  Commissioner  or  by  any  special 
commissioner  and  the  report  of  the  Commissioner  or  special  commissioner” 

(2)  Subsection  two  of  section  thirty-one  of  the  said  Act,  and  subsection  two  of  section 
thirty-two  of  the  said  Act,  are  amended  by  deleting  the  words  “Solicitor  General”  wherever 
they  appear  in  the  said  subsections  and  by  substituting  therefor  the  words  “Attorney  General”. 

(3)  Subsection  three  of  section  thirty-one  of  the  said  Act  is  repealed  and  the  following 
is  substituted  therefor: 

“(3)  The  Minister  of  Justice  may  instruct  counsel  to  attend  on  behalf  of  the  Minister 
at  all  proceedings  consequent  on  any  information  being  so  laid.” 

12.  Section  fifteen  of  the  said  Act,  as  enacted  by  section  nine  of  chapter  fifty-four  of  the 
statutes  of  1935.  section  thirty  of  the  said  Act,  and  sections  thirteen  and  fourteen  of  chapter 
fifty-nine  of  the  statutes  of  1935,  are  repealed. 
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Right  Hon.  Mr.  Meighen:  Mr.  Chairman,  when  we  met  last  , night  I 
referred  to  the  impossibility  of  getting  a broad  view  of  the  problem  before  us 
so  as  really  to  appreciate  its  significance  and  its  bearings,  and  I undertook  to 
be  ready  to  go  on  as  soon  as  the  Senate  adjourned  to-day.  I did  everything 
anyone  could  do  to  be  prepared,  I studied  carefully  the  measure  and  all  the 
explanations  given,  also  several  communications  I had  received — some  of  them 
from  persons  wanting  to  be  heard — and  I also  started  to  study  the  debates  in 
the  other  House.  Yesterday  I told  the  committee  I thought  it  ran  to  thirty 
pages.  I have  read  a good  many  more,  but  I was  not  a quarter  through  when 
3 o’clock  came  to-day.  However,  I know  a lot  more  about  this  than  I did. 

What  the  leader  of  the  Government  has  said  about  the  conversation  between 
us  is  entirely  correct.  I did  say  to  him  to-day,  though,  this,  and  I will  refer  to  it 
here  because  I consider  it  the  most  important  feature  of  all. 

There  are  just  two  things  I want  to  mention  as  indicative  of  my  own  view. 
First,  as  to  transferring  the  operation  of  the  Act  to  the  Minister  of  Labour,  I 
have  no  objection  at  all.  But  when  it  comes  to  re- vesting  these  powers  in  an 
officer  of  the  Department,  I do  take  exception.  Extraordinary  powers  were 
given  under  the  1935  Act — quite  extraordinary,  for  the  reason  that  the  under- 
taking of  the  Administration  was  to  place  in  office  a non-removable  official,  that 
is,  non-removable  within  a certain  time  anyway,  and  a man  of  standing  not 
only  at  the  Bar  but  on  the  Bench.  When  you  have  exercise  of  functions  by  a 
tribunal  of  that  kind  the  situation  is  different,  for  reasons  I shall  advance  in  a 
minute,  and  which  I consider  of  tremendous  importance.  And  as  I do  so  I do 
not  want  anybody  to  get  the  impression  that  I have  any  lack  of  confidence 
either  in  the  Minister  of  Labour  or  the  Commissioner.  I do  not  know  either 
very  well,  but  I have  no  reason  to  lack  confidence  in  them.  I have,  however, 
very  grave  misgivings  about  granting  to  any  Government  Department  these 
extraordinary  functions  which  can  be  exercised,  to  the  harassment  of  business, 
to  the  penalizing  of  any  special  business  or  section  of  business,  subjecting  it  to 
tremendous  expense,  and  attaching  to  it  a degree  of  obloquy  which  is  even  more 
serious  than  the  expense;  I say  I have  very  grave  misgivings  about  granting 
these  extraordinary  functions  to  any  Government  Department  without  the 
supervision  of  something  in  the  nature  of  a judicial  tribunal. 

We  will  assume  they  are  men  of  another  character,  but  of  a character  we 
have  often  seen,  members  of  government  and  men  that  we  can  easily  contemplate 
might  be  in  office  before  very  many  years.  What  could  they  do?  They  could 
use  this  Act  as  the  biggest  engine  of  blackmail  that  could  possibly  be  imagined, 
for  any  kind  of  extortion,  any  kind  of  political  punishment  whatever.  They 
could  put  any  institution  on  the  gridiron  and  subject  it  to  the  third  degree  for  as 
long  as  they  like.  You  know  what  an  institution  would  do  to  avoid  that,  how- 
ever innocent  it  may  be. 

I do  not  shut  my  eyes  to  the  fact  that  similar  powers  have  been  given 
before;  but  they  were  not  the  same,  not  as  great,  and  the  justification  for  them 
was  the  standing  of  the  tribunal  that  was  to  exercise  the  powers.  With  that 
tribunal  removed,  I have  serious  apprehension  about  the  wisdom  and  the  conse- 
quence of  placing  these  powers  in  the  hands  of  a Minister  of  a Department  and 
his  officials;  and,  further,  as  will  be  observed  by  the  Bill — I suppose  necessarily 
so — in  the  hands  of  anybody  who  may  be  appointed  to  act,  under  of  course  the 
Minister. 

In  this  respect  I am  most  anxious  to  meet  the  Government  to-day  as  I was 
yesterday.  I have  not  been  able  to  consult  other  members  in  respect  of  this, 
and  I do  not  know  how  they  feel.  They  may  not  be  willing  to  go  as  far  as  I 
will,  because  I may  confidentially  say  to  the  leader  of  the  Government,  as  a 
conciliator  and  compromiser  I am  considered  a total  failure.  But,  for  myself, 
I would  be  ready  to  do  this:  if  there  can  be  devised  some  method  of  having  this 
work  done  as  they  want  it  done,  but  with  some  supervision  exercised  over,  first, 
the  launching  of  an  investigation,  and,  second,  over  the  exercise  of  these  extra- 
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ordinary  powers  of  raid  and  seizure,  some  of  which  are  in  the  original  Act;  not 
nearly  so  many  as  were  proposed  in  the  Bill  of  yesterday,  but  nevertheless  some. 

Hon.  Mr.  Dandurand:  The  Act  of  1935? 

Right  Hon.  Mr.  Meighen:  Yes.  There  are  some  still.  Those  could  be 
justified  perhaps  because  of  the  prestige  and  known  accountability  and  stability 
of  the  tribunal. 

Hon.  Mr.  Dandurand:  But  were  they  not  in  the  preceding  Act  of  1923? 

Right  Hon.  Mr.  Meighen:  I do  not  know,  I have  not  had  time  to  go  into 
the  legislation.  For  the  present  I am  ready  to  admit  they  were,  but  I do  not 
know  anything  about  it.  I know  there  were  powers  in  the  preceding  Acts 
exercisable  as  they  were  that  should  not  have  been  there,  and  which  in  this  day 
and  generation  are  far  more  dangerous  than  they  were  in  that  day  and  genera- 
tion, just  because  of  the  pressure  on  Ministers  and  because  of  the  psychology 
which  prevails.  If  any  man  is  enterprising,  energetic,  industrious,  courageous, 
goes  ahead  and  does  something,  he  is  prima  facie  a public  enemy  to-day.  That 
is  the  psychology  abroad  at  the  present  time.  If,  on  the  contrary,  he  does 
nothing,  goes  to  sleep  in  the  arms  of  the  state,  is  on  relief  or,  better  still,  if  he 
is  in  jail,  then  he  is  the  object  of  infinite  solicitude. 

I have  sought  to  define  the  difference  between  this  day  and  the  previous  day. 

Some  Hon.  Senators:  Hear,  hear. 

Right  Hon.  Mr.  Meighen:  We  have  to  recognize  that  that  is  the  fact. 
There  is  no  crime  to-day  quite  so  heinous  as  success. 

Hon.  Mr.  Beaubien:  That  is  right. 

Right  Hon.  Mr.  Meighen:  It  is  true.  If  you  go  ahead  and  fail  you  are  a 
criminal  too,  but  if  you  go  ahead  and  succeed  you  are  still  worse. 

Now,  on  account  of  that  psychology  it  is  exceedingly  serious  to  place  such 
an  engine  in  the  hands  of  an  official  of  the  Government  answerable  to  those 
public  whims,  necessarily  so  because  he  is  in  public  life,  and  surely  the  function 
of  this  House  is  to  see  that  there  is  some  protection  given  in  these  cases.  If  not, 
why  in  the  world  is  the  Senate  in  existence?  I do  not  know  any  reason  for  its 
existence. 

These  remarks  are  more  or  less  general,  but  they  are  meant  to  emphasize 
there  is  more  need  to-day  than  there  was — and  I say  that  admitting  even  under 
the  conditions  in  previous  days  the  powers  should  not  have  been  given — for 
some  system  of  judicial  supervision. 

Right  Hon.  Mr.  Dandurand:  I would  draw  your  attention,  Mr.  Meighen, 
to  this  other  side  of  the  picture,  the  various  manifestations  of  activities  in  the 
country  tending  to  hand  power  to  a small  group  of  men  in  order  to  reduce  cost, 
if  you  will,  and  at  the  same  time  increase  profits.  There  is  on  objection  to 
increasing  profits  if  it  is  done  without  injury  to  the  consumers,  the  public.  Is 
there  not  this  new  feature  that  must  be  taken  into  consideration? 

Right  Hon.  Mr.  Meighen:  I do  not  dispute  at  all  the  fundamental  reason  for 
the  legislation.  I mean  the  real  need  of  some  legislation  of  this  kind  going  as 
far  in  the  exercise  of  federal  jurisdiction  as  we  can.  I do  not  doubt  at  all  that 
the  more  the  great  enterprises  of  the  country  become  huge  units  of  mechanized 
business,  the  more  need  there  is  of  public  supervision.  What  I am  emphasizing 
is  that  to  the  utmost  we  should  see  that  powers  to  harass  and  penalize  with 
expense  have  a measure  of  judicial  supervision.  That  is  all. 

It  is  really  laughable  to  read  some  of  the  provisions  of  the  old  Act  as  of 
this  Bill.  If  they  summon  a man  to  appear  as  a witness  they  pay  him  $1.25  a 
day  and  his  travelling  expenses.  We  are  very  careful  to  see  the  poor  fellow 
gets  that.  But  there  is  someone  to  accompany,  to  supply  all  manner  of  informa- 
tion— information  I venture  to  say,  in  some  cases  that  would  cost  thousands  of 
dollars,  and  yet  there  is  no  provision  to  pay  him  a nickel.  You  pay  him  for 
stepping  out  of  his  office,  but  not  for  employing  a score  of  clerks  to  do  a tre- 
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mendous  job,  and  you  make  him  swear  to  the  correctness  of  every  detail.  This  is 
very  expensive.  In  the  Bill  as  it  stood  the  commissioner  could  go  into  an  office 
and  seize  the  books,  take  them  into  his  own  custody  and  padlock  them;  after  he 
has  the  books,  if  they  are  applied  for,  he  is  at  liberty  to  say,  “ I am  sorry 
you  cannot  get  your  books.  You  can  make  a copy.”  Imagine  being  told  that 
you  can  make  a copy  of  books  of  entry,  the  copying  of  which  would  take  I do 
not  know  how  long.  I have  known  of  books  being  tied  up  for  a whole  summer, 
even  after  the  investigation  was  over  and  the  report  had  been  made.  The  whole 
business  is  utterly  paralyzed.  But  when  we  want  a man  to  give  evidence  we 
give  him  $1.25  a day. 

These  features  are  laughable,  but  they  are  aside,  perhaps  from  the  things 
I am  trying  to  drive  in.  Let  us  try  to  have  as  much  judicial  review  of  extra- 
ordinary functions  as  we  can.  That  done  and  I will  agree  to  the  proposal. 

Now,  as  to  section  22,  about  the  documents  being  used  in  evidence  in  any 
subsequent  proceedings.  I have  not  changed  my  mind  one  whit,  and  from  what 
I have  heard  from  Mr.  O’Connor,  he  is  of  the  same  view  in  regard  to  it.  In 
fact,  I knew  he  was.  I have  read  all  that  has  been  said  the  other  way,  but,  as 
I said  yesterday,  if  we  can  come  to  an  agreement  by  yielding  a point,  I am 
ready  to  yield  it,  so  there  is  no  use  arguing  it  further.  But  I do  think  that  if 
it  is  to  be  done,  and  documents  are  to  be  made  usable  in  subsequent  proceedings, 
they  should  be  used  only  to  the  extent  needed  by  this  Act — that  is  to  say,  in 
any  subsequent  proceeding  for  the  violation  of  this  Act.  We  are  surely  not  going 
to  legislate  to  say  that  notwithstanding  the  law  they  can  be  used  for  some 
criminal  proceeding  that  has  nothing  to  do  with  this  Act  at  all.  With  that  quali- 
fication I will  stand  by  what  I said  and  be  prepared  to  yield  the  point. 

I do  not  think  there  is  anything  else  of  consequence.  I followed  the  reading 
as  well  as  I could,  and  if  the  principles  I sought  to  bring  out  are  embodied 
in  this  I will  agree  to  it.  I am  certainly  pleased  to  see  the  leader  of  the 
Government  take  the  position  he  does.  We  never  could  have  done  justice  to 
the  Bill  as  it  was,  even  if  we  sat  a week.  I feel,  indeed,  quite  incompetent 
to  satisfy  myself  that  this  is  o.k.,  because  I have  not  read  a vast  amount  of 
the  criticism  that  has  been  made  of  this  measure.  Nevertheless,  we  have  this 
situation — that  however  bad  things  are  we  have  had  them  before;  and  if  we 
see  to  it  that  these  precautions  which  seem  to  me  to  be  sound  sense  are  looked 
after,  I am  ready  to  accept  the  Government’s  proposal.  I know  that  some 
honourable  gentlemen  are  not  of  that  view,  but  I have  expressed  my  own  view. 

The  Chairman:  Would  the  committee  like  to  have  time  to  consider  the 
new  Bill? 

Hon.  Mr.  Dandurand:  It  is  not  so  much  a new  Bill — 

Right  Hon.  Mr.  Meighen:  It  is  an  amendment  to  the  Bill,  and  the  work 
seems  to  have  been  well  done. 

Hon.  Mr.  Dandurand:  The  Bill  effects,  I think,  what  I have  tried  to  state. 

Right  Hon.  Mr.  Meighen:  It  does. 

Hon.  Mr.  Dandurand:  We  are  transferring  the  administration  to  the  Min- 
ister of  Labour,  to  the  commissioner  to  be  appointed,  and  making  consequential 
amendments  of  the  clause  as  to  the  admissibility  of  evidence. 

I can  see  fairly  well  the  view  expressed  by  Senator  Meighen,  but  I do  not 
see,  under  the  Act  of  1935,  of  which  this  document  is  but  an  amendment — and 
I do  not  think  Senator  Meighen  sees  it  clearly  himself — the  concrete  form  of 
the  amendment  he  would  propose. 

Right  Hon.  Mr.  Meighen:  My  idea  is  this:  to  have  some  provision  for  the 
fiat  of  a judge  or,  if  not  a judge,  of  the  Tariff  Commissioner  who  had  it  in  hand 
before,  and  who  could  not  possibly  have  operated  because  the  Bill  has  been 
before  the  Privy  Council  and  only  came  out  of  their  hands  a few  weeks  ago — to 
have  a fiat  for  the  investigation  and  for  the  infliction  of  any  punishments  that 
now  may  be  in  the  hands  of  the  commissioner,  or  any  extraordinary  action  such 
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as  forcible  entry  of  premises.  If  that  can  be  done,  well  and  good.  I have  no 
desire  that  it  shall  be  in  any  formal  way.  But  if  a fellow  has  a right  to  be 
heard  before  a man  of  that  character,  in  respect  of  these  extraordinary  functions, 
I am  satisfied. 

Hon.  Mr.  Dandurand:  That  refers  to  the  commissioner,  the  one  who  has  the 
administration  of  the  Aict,  instead  of  the  commission.  At  present  it  is  the  com- 
mission. which  is  composed  of  three  members — Judge  Sedgewick — 

Right  Hon.  Mr.  Meighen:  I just  mean  the  one,  the  chairman  of  the  com- 
mission. If  his  fiat  is  necessary  before  the  harassment  is  launched,  O.K.,  let  the 
other  man  go  ahead. 

Hon.  Mr.  Lynch-Staunton:  Put  a man  over  the  commissioner  for  this 
purpose. 

Right  Hon.  Mr.  Meighen:  Yes. 

Hon.  Mr.  Dandurand:  I think  Mr.  Rogers  will  tell  you,  as  he  has  told  me, 
that  he  does  not  see  how  it  can  be  done.  Further,  I draw  the  attention  of  the 
Committee  to  this  fact,  that  since  the  inception  of  he  Act  — When  was  that? 

Hon.  Mr.  Rogers:  1910  — before  that. 

The  Law  Clerk:  1919  was  the  beginning. 

Hon.  Mr.  Rogers:  The  Trade  and  Commerce  Act. 

Hon.  Mr.  Dandurand:  We  have  had  the  administration  of  the  Act  since 
1923,  so  we  have  the  same  background.  We  have  the  new  Act  of  1935.  Could 
the  Minister  or  Mr.  McGregor  tell  us  what  happened  during  those  years  in  the 
administration,  and  why  it  is  believed  we  should  refer  to  the  Minister  of  Labour? 

Right  Hon.  Mr.  Meighen:  I am  not  objecting  to  that  at  all.  I just  want 
some  sort  of  non-political  supervision  of  the  launching  of  the  process,  some 
authority  for  it,  and  the  person  who  authorizes  it  should  be  convinced  that  there 
is  a case  for  it,  that  it  is  not  done  in  answer  to  some  whim  or  to  gain  votes. 

Hon.  Mr.  Lynch-Staunton:  In  the  exercise  of  certain  powers  he  shall 
have  the  fiat  of  Judge  Sedgewick. 

Right  Hon.  Mr  Meighen:  I should  like  to  know  whether  Mr.  O’Connor 
thinks  what  I suggest  is  feasible  in  the  exercise  of  the  Act. 

The  Law  Clerk:  My  experience  as  a draftsman  is  that  anything  that  is 
wanted  can  be  reduced  to  understandable  words. 

Right  Hon.  Mr.  Meighen:  That  is  not  the  point.  My  point  is  this.  Is  it 
feasible  and  practicable  to  insist  by  legislation  that  before  one  of  these  proceed- 
ings is  launched  the  Chief  Commissioner  of  the  Trade  and  Industry  Commission 
shall  authorize  it. 

The  Law  Clerk:  That  is  a very  familiar  principle.  If  I want  to  sue, 
ordinarily  I can  sue — 

Right  Hon.  Mr.  Meighen:  If  you  sue  you  take  the  risk.  But  they  do  not 
take  any  risk  on  earth.  They  get  some  money  into  the  bands  of  their  lawyer 
friends,  and  so  on. 

Hon.  Mr.  Dandurand:  I would  ask  the  Minister  to  express  his  views. 

Hon.  Mr.  Cote:  Before  he  does,  may  I say  that  this  is  not  a new  principle 
in  the  administration  of  justice.  There  are  many  offences  under  the  Criminal 
Code  which  cannot  be  prosecuted  without  the  consent  of  the  Attorney-General. 
After  all,  what  Mr.  Meighen  suggests  is  simply  this,  that  before  the  commissioner 
proceeds  an  application  shall  be  made  by  six  persons,  and  the  commissioner  shall 
obtain  the  fiat  of  so  and  so. 

The  Law  Clerk:  Under  the  1919  legislation  there  wTas  a provision  that  no 
prosecution  should  take  place  under  section  498  of  the  Code,  or  resulting  from  the 
1919  act,  without  the  consent  of  — I think  it  was  the  Attorney-General  of  Canada. 
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Hon,  Mr.  Lynch-Staunton  : That  is  the  idea. 

Right  Hon.  Mr.  Meighen  : It  is  very  simple. 

The  Law  Clerk:  I think  I can  relieve  all  of  Mr.  Meighen’s  doubts  with 
regard  to  the  provisions  of  the  legislation  as  now  proposed.  It  has  been  very  well 
done  indeed,  and  I should  like  to  highly  compliment  Mr.  MacNeill  on  his  pro- 
duction, because  I understand  it  is  wholly  his.  I have  examined  every  reference 
and  every  section  referred  to,  and  there  is  nothing  extraordinary  about  it.  Every- 
thing seems  to  be  quite  necessary  except  the  one  familiar  section  as  to  which 
my  opinion  is  well  known. 

Hon.  Mr.  Rogers:  Perhaps  I should  say  at  once  that  the  draft  before  the 
Committee  is  an  expression  of  our  desire  to  go  as  far  as  possible  in  meeting 
the  objections  raised  by  the  Committee  and  during  the  discussion  yesterday. 
Naturally,  we  wish  to  preserve  all  the  essential  principles  of  the  legislation 
which  received  the  approval  of  the  House  of  Commons. 

Hon.  Mr.  Dandurand:  And  of  Parliament  in  1935. 

Hon.  Mr.  Rogers:  And  of  Parliament  in  1935. 

Hon.  Mr.  Cote:  Not  all. 

Right  Hon.  Mr.  Meighen:  If  you  were  preserving  all,  I would  be  satisfied. 

Hon.  Mr.  Rogers:  I was  thinking  particularly  of  the  features  referred 
to  by  Senator  Dandurand  in  presenting  the  draft. 

I can  appreciate  the  reason  advanced  by  Mr.  Meighen  in  support  of 
having  some  judicial  supervision  of  the  investigations  to  be  conducted  under 
this  Act;  at  the  same  time  I should  like  to  point  out  to  members  of  the 
Committee  that  what  is  contemplated  here  is  not  a judicial  proceeding  but  an 
investigation  which  will  proceed  on  judicial— 

Right  Hon.  Mr.  Meighen:  But  it  has  the  penalties  of  a judicial  proceeding. 

Hon.  Mr.  Rogers:  The  Minister  has  no  power  to  impose  any  penalty. 

Right  Hon.  Mr.  Meighen:  The  investigation  itself  is  a penalty. 

Hon.  Mr.  Rogers:  Senator  Meighen,  very  properly,  I think,  referred  to  the 
change  in  the  sentiment  of  people  in  this  and  other  countries  in  recent  years. 
There  is  no  doubt  at  all  that  there  has  been  a change  of  sentiment,  and  to  some 
extent  there  has  grown  up  a suspicion  of  large-scale  business  operations — a 
feeling  that  the  very  fact  that  they  are  conducted  on  a large  scale  is  a presumption 
that  they  will  be  used  to  exploit  the  public.  Such  rumours  surely  ought  to  be 
confirmed  or  disproved. 

Right  Hon.  Mr.  Meighen:  Every  . investigation,  even  though  necessary, 
adds  to  those  rumours  and  confirms  that  attitude. 

Hon.  Mr.  Dandurand:  Are  not  those  investigations  made  privately? 

Hon.  Mr.  Moraud:  No,  not  now. 

Hon.  Mr.  Rogers:  There  is  the  provision  for  the  preliminary  inquiry. 

Hon.  Mr.  Moraud:  The  report  may  be  made  public. 

Hon.  Mr.  Rogers:  Yes,  the  report  may  be  made  public.  That  I think  is  a 
salutary  provision.  That  is  my  opinion.  But  surely  it  is  to  the  advantage 
of  business,  if  these  rumours  persist,  that  there  should  be  machinery  through 
which  they  may  be  removed  if  groundless;  and  I suggest  that  in  the  past  there 
have  been  not  a few  inquiries  under  the  Combines  Investigation  Act  which 
have  very  definitely  removed  misgivings  upon  the  part  of  a certain  section  of  the 
Canadian  people  that  combines  which  were  to  the  detriment  of  the  public  did 
exist  in  a particular  field  of  industry.  If  you  go  over  the  list  of  inquiries 
conducted  you  will  find  that  in  many  cases  they  show  there  was  no  basis  for 
further  proceedings. 

Right  Hon.  Mr.  Meighen:  I admit  that,  but  why  not  have  some  supervision. 
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Hon.  Mr.  Rogers:  May  I point  out  again  that  the  Dominion  Trade  and 
Industry  Commission  Act  did  not  of  itself  provide  that  there  should  be  a man 
of  experience  at  the  Bar,  or  of  previous  judicial  experience  as  charman  of  that 
commission.  Not  only  that,  but  under  the  Act  of  1935  provision  was  made 
whereby  any  one  member  of  that  commission  might  conduct  an  investigation. 
It  so  happens  that  only  one  member  of  the  commission  is  a judge. 

Right  Hon.  Mr.  Meighen:  But  they  are  under  him;  he  can  supervise  them. 

Hon.  Mr.  Rogers:  But  any  one  of  the  members  may  conduct  the  investigation. 

Right  Hon.  Mr.  Meighen:  But  you  can  depend  upon  it  that  while  he  was 
there  there  was  no  investigation  launched  without  his  authority. 

Hon.  Mr.  Rogers:  As  a matter  of  fact  there  were  no  investigations  because 
of  the  reasons  stated  to  the  Committee. 

There  is  also  provision  subsequently  whereby  an  inquiry  may  be  instituted 
by  a single  commissioner,  so  an  investigation  may  be  taken  by  a single  com- 
missioner. 

Hon.  Mr.  Lynch-Staunton:  How  would  it  embarrass  the  Department  to 
obtain  a fiat  such  as  Senator  Meighen  suggests? 

Hon.  Mr.  Rogers:  It  seems  to  me  that  one  of  two  things  would  follow.  I 
think  the  Commissioner  in  such  a case  would  make  a proper  investigation  on 
the  evidence  to  determine  whether  or  not  an  inquiry  should  take  place,  or  the 
fiat  would  be  a mere  matter  of  formality  and  fulfil  no  useful  purpose. 

Hon.  Mr.  Lynch-Staunton:  But  the  commissioner  has  to  make  up  his 
mind  on  the  evidence  before  him,  prior  to  launching  an  investigation. 

Right  Hon.  Mr.  Meighen  : Similar  considerations  would  apply  to  cases  where 
the  Attorney  General’s  consent,  is  necessary.  The  provision  for  that  will  be 
found  in  many  places  in  the  Code. 

Hon.  Mr.  Rogers:  But  in  that  case  there  is  a criminal  information  laid. 
Here  there  is  nothing  of  the  kind ; this  is  rather  the  machinery  of  investigation 
to  determine  whether  or  not  there  is  evidence  upon  which  a criminal  proceeding 
may  follow. 

Hon.  Mr.  Cote:  What  you  say  is  not  quite  correct.  Here  there  have  to  be 
declarations  by  six  good  citizens  that  they  believe  a combine  is  operating  or  is 
likely  to  operate  against  the  public  interest.  My  recollection  of  the  section 
is  that  they  must  state  the  grounds  upon  which  their  belief  is  founded. 

Hon.  Mr.  Rogers:  That  is  correct. 

Hon.  Mr.  Cote:  If  that  material  is  complete,  why  should  not  a judicial 
person  pass  on  the  sufficiency  of  it? 

Right  Hon.  Mr.  Meighen:  And  especially  after  the  preliminary  hearing 
and  before  the  launching  of  a big  public  investigation,  with  the  newspapers  full 
of  this,  that  and  the  other  thing,  alleged  to  have  been  done  by  certain  people. 

Hon.  Mr.  Dandurand:  At  what  point  should  it  be  necessary  to  have  the 
question  passed  upon  by  a judge? 

Right  Hon.  Mr.  Meighen:  I am  not  clear  as  to  whether  the  consent  should 
be  necessary  for  the  preliminary  inquiry  or  not.  What  is  the  nature  of  that? 

Hon.  Mr.  Dandurand:  I have  never  attended  any  of  these  inquiries.  I 
wonder  at  what  time  the  judge  would  be  in  a position  to  say  whether  the 
evidence  was  sufficient  to  warrant  further  inquiry. 

Hon.  Mr.  Lynch-Staunton:  If  a man  is  charged  with  a criminal  offence,  he 
goes  before  a magistrate  and  a grand  jury. 

Hon.  Mr.  Dandurand:  But  nobody  is  charged  here. 

Hon.  Mr.  Lynch-Staunton:  Before  a man  is  put  on  trial  there  is  an  ex 
parte  inquiry  made  by  the  Crown,  and  that  has  to  be  submitted  to  the  Grand 
Jury.  The  Grand  Jury  then  decides  whether  he  shall  or  shall  not  be  proceeded 
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against.  The  Government  has  followed  that  practice  to  some  extent  here.  It 
says  that  before  an  investigation  is  made  there  shall  be  a preliminary  inquiry. 
Then  the  evidence  on  this  preliminary  inquiry  has  to  be  submitted  to  the  com- 
missioner. 'Sow,  the  suggestion  here  is  that  the  evidence  taken  on  that  pre- 
liminary inquiry  should  be  submitted  to  a judge,  who  should  act  like  the  Grand 
Jury  does  in  a criminal  trial,  and  decide  whether  the  matter  is  to  proceed  further 
or  not,  whether  there  shall  be  an  investigation  or  not. 

Hon.  Mr.  Moraitd:  This  matter  is  provided  for  in  the  Combines  Investigation 
Act  of  1935,  section  4: — 

It  Shall  be  the  duty  of  the  Commission 

(a)  to  receive  and  register,  and,  subject  to  the  provisions  of  this  Act,  to  deal  with 
applications  for  investigation  of  alleged  combines; 

(5)  to  bring  at  once  to  the  Minister’s  attention  every  such  application; 

(c)  to  conduct  such  correspondence  with  the  applicants  and  all  other  persons  as  may  be 
necessary ; 

(d)  to  call  for  such  returns  and  to  make  such  inquiries  as  it  may  consider  to  be  necessary 
in  order  that  it  may  thoroughly  examine  into  the  matter  brought  to  its  attention  by 
any  application  for  an  investigation; 

(e)  to  make  reports  from  time  to  time  to  the  Minister; 

The  Commission  there  received  the  complaints,  and  decided  whether  there 
should  be  an  investigation.  We  had  there  the  judicial  machinery  that  my  right 
honourable  friend  was  speaking  about. 

Then,  section  7 says: — 

(1)  If,  after  such  preliminary  inquiry  as  the  Commission  deems  the 
circumstances  warrant,  the  Commission  is  of  the  opinion  that  the  applica- 
tion is  frivolous  or  vexatious,  or  does  not  justify  further  inquiry,  the 
Commission  may  decide  that  no  further  inquiry  is  justified  and  shall 
inform  the  applicant  of  the  decision  giving  the  grounds  therefor. 

So  there  the  judicial  body,  the  Commission,  decided  first  whether  the  com- 
plaint was  reasonable  or  not,  and  made  a preliminary  inquiry  if  it  believed  one 
to  be  warranted.  Then,  after  that  preliminary  inquiry  was  made,  the  Commis- 
sion decided  whether  there  was  sufficient  grounds  to  proceed  further.  Is  there  any 
objection  to  retaining  such  machinery  here? 

Hon.  Mr.  Dandurand:  I think  the  same  machinery  is  transferred  to  the 
Minister  of  Labour  and  the  Commissioner  who  is  to  be  appointed. 

Hon.  Mr.  Moraud  : But  that  is  a transfer  to  an  officer  of  a department, 
whereas  under  the  1935  Act  the  decisions  were  made  by  that  tribunal,  the  Com- 
mission. That  is  the  difference.  In  the  1935  Act  the  public  was  protected  by  a 
tribunal.  But  in  this  case  the  investigating  is  done  by  a departmental  officer,  and 
his  report  can  be  made  public. 

Hon.  Mr.  Cote:  Not  only  that,  but  under  the  old  Act  there  was  a commis- 
sioner, whereas  now  we  are  to  have  a series  of  special  commissioners  to  be 
appointed  by  Order  in  Council. 

Hon.  Mr.  Rogers:  If  necessary. 

Hon.  Mr.  Cote:  Yes.  I suppose  we  can  contemplate  the  appointment  of 
some,  if  we  provide  for  them. 

Hon.  Mr.  Dandurand:  If  need  be. 

Hon.  Mr.  Cote:  If  the  work  is  too  much  for  one  man.  I suppose  that  is 
what  is  meant. 

Hon.  Mr.  Rogers:  Yes. 

Hon.  Mr.  Cote:  So  we  may  have  not  only  one  man,  the  commissioner,  who 
is  experienced  in  these  matters,  but  a number  of  brand  new  commissioners.  I 
do  not  know  whether  the  special  commissioners  are  given  power  to  conduct  a 
preliminary  investigation  or  not. 
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Right-  Hon.  Mr.  Graham:  What  does  the  preliminary  investigation  consist 
of? 

Right  Hon.  Mr.  Meighen:  Do  you  think  the  authority  of  a judge  should 
be  necessary  for  the  preliminary  inquiry,  Senator  Cote?  I hardly  think  so. 

Hon.  Mr.  Cote:  Candidly,  I do  not  think  so.  I do  not  think  that  the  judicial 
fiat  should  intervene  between  the  complaint  and  the  preliminary  inquiry. 

Hon.  Mr.  Beaubien:  What  does  the  preliminary  inquiry  consist  of? 

Hon.  Mr.  Ballantyne:  We  should  like  to  know  that. 

Hon.  Mr.  Dandurand:  We  will  ask  Mr.  McGregor,  who  has  twenty  years  in 
this  work 

Hon.  Mr.  Cote:  I shall  reserve  my  further  remarks  until  we  hear  his 
explanation. 

Right  Hon.  Mr.  Graham  : Tell  us  what  the  preliminary  inquiry  consists  of  and 
how  far  it  can  go. 

Mr.  McGregor:  In  the  1923  legislation  provision  was  made  for  the  registrar 
to  make  inquiries  under  the  Combines  Act  of  that  day.  It  was  not  referred  to  as 
a preliminary  inquiry.  It  was  the  function  of  the  registrar  to  determine,  first  of 
all,  whether  there  was  justification  for  a more  extensive  inquiry.  He  was  author- 
ized to  carry  through  to  the  completion  of  the  preliminary  inquiry,  at  which 
point  a special  commissioner,  an  ad  hoc  commissioner,  might  be  appointed  to 
make  a further  investigation. 

Hon.  Mr.  Dandurand:  How  did  the  registrar  become  seized  of  the  complaint? 

Mr.  McGregor:  He  proceeded,  under  that  legislation,  on  the  complaint  of 
any  six  persons  who  made  oath  alleging  that  a combine  existed  and  filed  with  the 
registrar  the  evidence  upon  which  they  based  their  belief. 

Right  Hon.  Mr.  Meighen:  The  oath  was  only  that  they  believed  it  to  exist? 

Mr.  McGregor:  No;  they  were  required  to  say  whom  they  believed  to  be 
parties  to  the  combine. 

Right  Hon.  Mr.  Meighen:  They  never  took  any  chance  on  that  oath, 
because  they  only  said  what  they  believed. 

Mr.  McGregor:  They  were  required  to  produce  evidence. 

Hon.  Mr.  Dandurand:  They  had  to  give  evidence  with  their  complaint? 

Mr.  McGregor:  In  cases  where  they  did  not  produce  evidence  to  justify 
proceeding,  we  did  not  proceed. 

Right  Hon.  Mr.  Meighen  : But  my  point  is  that  in  the  oath  as  you  described 
it,  there  was  nothing  to  prevent  them  from  swearing  to  allegations  of  any  kind. 
If  they  swore  to  something  that  was  contrary  to  the  facts,  they  would  not  suffer. 

Hon.  Mr.  Dandurand:  That  is  to  say,  they  could  not  be  prosecuted  for 

perjury? 

Right  Hon.  Mr.  Meighen:  No. 

Mr.  McGregor:  Section  5 of  the  Combines  Investigation  Act  of  1923 
provided : 

Any  six  persons.  British  subjects,  resident  in  Canada,  of  the  full  age 
of  twenty-one  years,  who  are  of  the  opinion  that  a combine  exists,  or  is 
being  formed,  may  apply  in  writing  to  the  Registrar  for  an  investigation 
of  such  alleged  combine,  and  shall  place  before  the  Registrar  the  evidence 
on  which  such  opinion  is  based.  The  application  shall  be  accompanied  by 
a statement  in  the  form  of  a solemn  or  statutory  declaration  showing  (a) 
the  names  and  addresses  of  the  applicants,  and  at  their  election  the  name 
and  address  of  any  one  of  their  number  or  of  any  attorney,  solicitor  or 
counsel  whom  they  may  for  the  purpose  of  receiving  any  communication  to 
be  made  pursuant  to  this  Act,  have  authorized  to  represent  them;  ( b ) the 
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nature  of  the  alleged  combine  and  the  names  of  the  persons  believed  to  be 
concerned  therein  and  privy  thereto  ; (c)  the  manner  in  which,  and  where 
possible  the  extent  to  which,  the  alleged  combine  is  believed  to  operate  or 
to  be  about  to  operate  to  the  detriment  of  or  against  the  interest  of  the 
public  whether  consumers,  producers  or  others. 

Right  Hon.  Mr.  Meighen:  That  is  an  affidavit  of  belief. 

Mr.  McGregor:  Then  the  registrar  proceeded,  on  the  application  of  the 
six  persons,  or  whenever  he  had  reason  to  believe  that  a combine  existed  or 
was  being  formed,  or  whenever  directed  by  the  Minister.  The  provision  that  the 
registrar  shall  proceed  whenever  he  has  reason  to  believe  that  a combine  exists 
or  is  being  formed  does  not  appear  in  the  amendments  as  proposed  here.  A 
change  made  in  the  House  of  Commons  provided  that  the  Commissioner  should 
proceed  only  when  an  application  is  received  from  six  persons  or  upon  direction 
by  the  Minister. 

Hon.  Mr.  Dandurand:  That  was  1923. 

Hon.  Mr.  Ballantyne:  After  you  got  the  evidence  from  the  six  men,  and  the 
Minister  told  you  to  proceed,  what  did  you  do? 

Mr.  McGregor:  I proceeded  in  an  informal  way  to  consult  the  members  of 
the  alleged  combines.  First  of  all  perhaps  we  would  collect  what  information  we 
could  in  the  Department  from  our  records  and  find  out  what  questions  to  ask 
those  alleged  to  be  parties  to  the  combines.  Then  we  approached  them  in  quite 
an  informal  way  to  size  up  the  situation  and  see  if  there  was  justification  fo.r 
going  further. 

Hon.  Mr.  Moratjd:  Could  you  not  go  into  their  premises  and  take  all  docu- 
ments? 

Mr.  McGregor:  We  could,  but  that  is  not  the  method  we  have  used  in  any 
of  our  preliminary  inquiries.  ]ft  was  always  an  approach  to  a particular  man  in 
his  office  to  get  a sizing  up  of  che  situation. 

Hon.  Mr.  Ballantyne:  You  are  consulting  them  now.  As  a result  of  the 
consultation  you  have  held  you  are  satisfied  the  allegation  is  serious.  What  is 
your  next  move? 

Right  Hon.  Mr.  Meighen:  You  did  not  put  them  under  oath? 

Mr.  McGregor:  In  some  instances  we  did. 

Hon.  Mr.  Beaubien:  On  your  first  approach? 

Mr.  McGregor:  No.  It  is  really  an  informal  inquiry  to  satisfy  the  mind  of 
the  registrar,  as  he  then  was,  that  there  was  something  which  would  justify  fur- 
ther proceedings.  Then  in  the  period  from  1923  to  1930  the  registrar  reported 
back  to  the  Minister  that  in  his  opinion  there  was  justification  for  the  further 
inquiry. 

Hon.  Mr.  Griesbach:  That  is  the  end  of  the  preliminary  inquiry.  Do  you 
call  that  a stage? 

Mr.  McGregor:  There  was  no  direct  line  of  demarcation  between  the  pre- 
liminary and  the  fuller  inquiry. 

Hon.  Mr.  Griesbach:  We  are  looking  to  see  where  this  judicial  authority 
might  come  in  advantageously. 

Hon.  Mr.  Ballantyne:  Wait  a moment,  please,  Mr.  McGregor,  you  have 
gone  so  far.  Then  suppose  the  evidence  convinces  you  there  is  justification  for 
further  inquiry,  what  do  you  do? 

Mr.  McGregor:  In  the  period  from  1923  to  1930  recommendation  was  made 
to  the  Minister  if  in  the  opinion  of  the  registrar  there  was  occasion  to  go  further. 
Out  of  perhaps  450  cases  we  have  dealt  with  in  the  last  dozen  years,  I think  we 
have  perhaps  gone  forward  with  more  important  inquiries  in  from  twenty  to 
twenty-five  cases  at  the  most. 
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Hon.  Mr.  Dandurand:  Did  you  report  to  your  Minister  after  that  inquiry 
in  writing? 

Mr.  McGregor:  I am  required  under  the  Act  to  report  in  writing  at  the  con- 
clusion of  every  inquiry. 

Right  Hon.  Mr.  Meighen:  Every  preliminary  inquiry? 

Mr.  McGregor:  No,  every  inquiry. 

Right  Hon.  Mr.  Meighen:  I gather  from  what  you  say  there  is  no  dividing 
line  between  the  preliminary  and  the  main  inquiry. 

Mr.  McGregor:  There  has  not  been. 

Hon.  Mr.  Dandurand:  What  took  place  afterwards  if  you  reported  there  was 
matter  for  further  inquiry? 

Mr.  McGregor:  Then  it  was  the  Governor  in  Council  decided  whether  they 
would  appoint  the  Commissioner  to  proceed  with  the  further  inquiry. 

Hon.  Mr.  Ballantyne:  We  will  assume  it  is  very  serious  all  the  way  through. 
I am  still  anxious  to  know  how  you  proceed.  Suppose  you  go  right  on  with  it, 
what  do  you  do  after  the  preliminary  inquiry? 

Mr.  McGregor:  We  would  apply  to  the  Minister  of  Justice  for  counsel  to 
assist  the  Commissioner  or  the  registrar  in  the  inquiry.  That  is  what  we  have 
done  in  the  Coal  case  of  1932-33.  We  asked  the  Minister  of  Justice  to  appoint 
counsel,  we  asked  the  Governor  in  Council  to  authorize  the  appointment  of 
accountants,  and  then  we  held  the  more  formal  hearings,  at  which  all  the  evidence 
was  taken  under  oath. 

Hon.  Mr.  Ballantyne:  You  ask  for  certain  documents  and  you  get  them. 
Then  you  are  going  to  seize  more  documents? 

Mr.  McGregor  : If  we  find  there  are  other  documents  that  we  believe  contain 
information  which  relates  to  the  alleged  combine,  we  call  upon  them  to  produce 
the  documents. 

Hon.  Mr.  Moraud:  In  some  cases  don’t  you  seize  the  documents  right  off? 

Mr.  McGregor:  We  have  asked  for  the  documents.  None  of  our  representa- 
tives has  ever  gone  in  and  seized  them.  We  have  asked  that  they  be  produced. 

Hon.  Mr.  Haig:  Are  you  conducting  the  Patent  case  investigation  in  the 
West? 

Mr.  McGregor:  No.  I believe  the  complaint  was  made  to  the  Trade  and 
Industry  Commission. 

Hon.  Mr.  Ballantyne:  Suppose  it  has  been  proven  that  a very  large  cor- 
poration is  a combine  to  the  detriment  of  the  public. 

Mr.  McGregor:  Proven,  you  mean,  to  the  satisfaction  of  the  registrar? 

Hon.  Mr.  Dandurand:  No,  it  is  not  proven  to  the  registrar. 

Hon.  Mr.  Ballantyne:  Suppose  it  is  proven  to  be  a combine  to  the  detri- 
ment of  the  public,  and  the  corporation  is  fined  $100,000? 

Mr.  McGregor:  Not  under  the  amendment. 

Hon.  Mr.  Ballantyne:  What  is  the  penalty,  then? 

Mr.  McGregor:  $10,000  is  the  maximum  penalty  for  an  individual.  It  can  be 
anything  from  $10,000  down  to  $1.  In  some  cases  it  was  $100,  in  others  $1,000. 
For  a company  the  maximum  is  $25,000  in  the  Act  as  it  is  at  present. 

Hon.  Mr.  Ballantyne:  Does  that  include  the  directors?  I am  thinking  of 
Senators  Dandurand  and  myself.  The  other  Act  took  in  the  directors  too, 
because  they  were  blamed  for  having  a knowledge  of  the  combine.  Are  they  still 
included? 
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Mr.  McGregor:  There  is  no  change  in  that  respect  in  section  32  of  the  Act 
of  1935. 

Hon.  Mr.  Ballantyne:  Which  includes  directors? 

Mr.  McGregor:  I will  read  the  section: 

Every  one  is  guilty  of  an  indictable  offence  and  liable  to  a fine  not 
exceeding  twenty-five  thousand  dollars  or  to  imprisonment  for  a term 
not  exceeding  two  years,  or  to  both  fine  and  imprisonment,  or  if  a cor- 
poration to  a fine  not  exceeding  one  hundred  thousand  dollars,  who  is  a 
party  or  privy  to  or  kowingly  assists  in  the  formation  or  operation  of  a 
combine  within  the  meaning  of  this  Act. 

Hon.  Mr.  Ballantyne:  That  takes  the  Board  of  Directors  in  if  they  know? 

Mr.  McGregor:  If  they  assist  in  the  promotion  or  operation  of  a combine. 

Right  Hon.  Mr.  Meighen  : That  is  in  the  law  to-day.  This  is  what  we  are 
trying  to  get  at.  As  it  is  now,  it  is  your  decision  or  your  Minister’s  as  to 
whether  you  start  an  investigation  under  oath,  call  for  all  sorts  of  reports  and 
documents.  Now  then,  what  is  the  difficulty  about  making  the  decision  part  of 
it  subject  to  the  approval  of  a man  in  a judicial  position?  That  is  all  I am 
speaking  of,  the  decision  part. 

Hon.  Mr.  Dandurand:  Will  you  allow  me  to  put  this  question,  so  we  may 
know  where  it  comes  in.  The  registrar  who  is  carrying  on  a preliminary  inquiry 
reaches  the  point  when  he  thinks  there  is  cause  for  a formal  inquiry.  Then  I 
suppose  he  makes  a report  to  his  Minister;  is  that  it? 

Mr.  McGregor:  That  is  it. 

Hon.  Mr.  Dandurand:  Then  his  Minister  goes  to  the  Governor  in  Council 
for  authority  to  proceed? 

Mr.  McGregor:  No.  Ordinarily  we  would  need  assistance  if  we  go  to  the 
further  stage.  We  have  been  charged  on  the  one  hand  with  having  too  modest 
a staff ; on  the  other  hand  we  have  been  charged  with  going  too  far.  There  are 
occasions  when  we  do  need  a fairly  substantial  organization  of  four  or  five  men 
to  proceed  with  an  inquiry,  but  we  would  not  need  them  throughtout  the  year. 

Right  Hon.  Mr.  Meighen  : I understand  that.  That  is  not  the  point  at  all. 
Just  take  an  election  campaign.  Passions  are  aroused,  the  determination  to  win 
is  perhaps  never  equalled  in  any  other  sphere.  By  some  means  an  intimation 
will  be  given  to  a big  organization,  “Now  you  had  better  do  something.”  The 
organization  may  be  given  such  information  that  they  have  a pretty  good  hint 
of  why  “they  had  better  do  something.”  If  they  do  not  do  something,  after 
the  election  there  is  a department  with  an  assistant  to  the  department,  which 
that  organization  knows  can  visit  punishment  on  it  without  anybody  else  ever 
knowing  anything  about  it. 

Mr.  McGregor:  The  commissioner  under  this  Act  is  not  required  to  pro- 
ceed with  a complete  inquiry. 

Right  Hon.  Mr.  Meighen:  You  do  not  seem  to  get  my  point  at  all. 

Hon.  Mr.  Rogers:  May  I answer  the  question,  Senator  Meighen?  I think 
I understand  the  point.  It  is,  I take  it,  the  Act  might  be  used  as  an  instrument 
of  persecution. 

Hon.  Mr.  Dandurand:  Or  blackmail. 

Hon.  Mr.  Rogers:  Political  blackmail? 

Right  Hon.  Mr.  Meighen:  Yes. 

Hon.  Mr.  Rogers:  Surely  nothing  of  that  nature  can  operate  unless  there 
is  some  basis  of  fear  upon  the  person  who  is  blackmailed.  No, penalty  can  be 
imposed  if  everything  is  all  right. 
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Right  Hon.  Mr.  Meighen:  There  is  something  you  overlook  entirely,  and 
you  must  overlook  it,  I think,  because  you  are  new  upon  the  scene. 

Hon.  Mr.  Lync h- Staunton  : You  don’t  know  the  tricks  of  the  trade. 

Right  Hon.  Mr.  Meighen:  The  investigation  itself  is  one  of  the  severest 
punishments  that  can  be  visited  on  business.  Do  you  think  I*  don’t  know?  The 
investigation  itself,  I tell  you,  is  one  of  the  severest  penalties  that  can  be  visited 
on  business.  The  most  upright  organization  in  the  world  is  subject  to  black- 
mail, no  matter  how  it  may  come  out  when  it  gets  to  court. 

Hon.  Mr.  Dandurand:  By  blackmail  you  mean  injury? 

Right  Hon.  Mr.  Meighen:  Blackmail  comes  before  injury.  It  is  subject 
to  injury. 

Hon.  Mr.  Dandurand:  I confess  it  has  never  entered  my  mind  in  the  last 
twenty-five  years  that  the  Act  could  be  used  for  such  a purpose. 

Right  Hon.  Mr.  Meighen:  I am  not  saying  there  is  an  instance,  but  I am 
not  sure  there  has  not  been.  I know  it  is  as  easily  done  as  anything  in  the  world 
can  be  done.  I certainly  can  say  it  has  been  threatened  to  be  done.  Whether 
it  ever  was  done  I am  not  saying. 

Hon.  Mr.  Rogers:  Could  it  not  be  done  by  royal  commission  under  the 
Inquiries  Act  at  any  time? 

Right  Hon.  Mr.  Meighen:  Yes.  That  is  a pretty  mighty  instrument.  But 
the  royal  commissioner  is  usually  a judge.  He  may  be  a good  or  a bad  one, 
he  may  have  forgotten  his  past  or  he  may  not,  but  there  is  at  least  that  protection. 
Here  there  is  nothing  at  all,  if  you  have  your  way.  It  is  just  the  Minister  and 
his  officials,  and  they  are  in  a position  to  visit  severe  punishment  on  any  industry. 
I do  not  think  they  should  be  allowed  to  do  it  unless  they  are  able  to  convince 
a judge  they  have  reasonable  cause.  At  the  preliminary  inquiry  there  might  be 
a stage  defined,  before  the  investigation  goes  to  the  length  of  certain  sections, 
those  that  call  for  examination  under  oath,  for  all  these  returns  and  the  like; 
there  should  be  a stage  defined  when  that  authority  should  be  given.  All  you 
have  to  show  is  that  there  is  reasonable  ground  to  proceed.  Having  shown  that 
you  get  your  authority.  What  is  the  difficulty? 

Mr.  McGregor:  There  is  just  one  point.  In  the  twelve  years’  experience  I 
have  had  in  this  work  there  has  been  no  political  pressure  brought  to  bear  upon 
me  to  make  any  kind  of  inquiry. 

Right  Hon.  Mr.  Meighen:  How  do  you  know  what  your  Minister  had  in 
mind?  If  I were  the  Minister  you  would  never  know. 

Mr.  McGregor:  I can  say  the  same  on  the  other  side,  as  far  as  any  influence 
being  brought  to  bear  by  industrial  corporations  is  concerned. 

Right  Hon.  Mr.  Meighen:  They  would  not  exert  any  improper  influence. 
But  what  is  your  difficulty?  Here  is  your  evidence.  What  is  to  hinder  you  going 
only  a few  hundred  yards  to  convince  someone  that  you  are  acting  in  good 
faith? 

Hon.  Mr.  Rogers:  The  commissioner  is  appointed  by  Governor  in  Council, 
and  any  government  having  a sense  of  responsibility  would  seek  to  have  a man 
of  responsibility.  There  is  nothing  to  prevent  a lawyer  or  a judge  being  a com- 
missioner. On  the  other  hand,  there  is  nothing  I can  see  in  the  Act  that  would 
prevent  the  commissioner  from  carrying  out  his  duties  in  precisely  the  same  way 
that  one  with  judicial  or  legal  experience  would  do. 

Right  Hon.  Mr.  Meighen:  Why  have  judges  at  all?  Why  put  them  in 
the  position  they  are  in  if  you  can  always  depend  on  a government  official?  Why, 
it  is  the  very  essence  of  British  institutions.  If  you  are  looking  for  election,  and 
this  man  is  under  you,  and  you  say  there  is  no  reason  for  having  a judge  as  the 
official,  we  do  not  need  a judge  at  all. 
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Hon.  Mr.  Lynch-Staunton:  We  are  trying  to  persuade  the  Minister  to  adopt 
this  view — that  there  is  nobody  in  whom  the  people  generally  repose  greater 
confidence  than  our  judges.  In  every  country  of  the  British  Empire  they  have 
the  confidence  of  the  people.  There  are  plenty  of  people  who  think  evil  of  their 
political  opponents,  who  believe  they  will  descend  to  anything,  but  they  have 
confidence  in  the  judges.  If  I were  the  Minister  I should  like  to  have  the  fiat 
of  a judge  for  what  1 did,  for  not  only  would  it  show  the  best  of  faith,  but  the 
public  would  have  confidence  that  there  was  no  political  trickery.  They  might 
say  that  a minister,  being  a politician,  would  do  anything.  So,  to  keep  his  own 
skirts  clear,  I think  the  Minister  would  be  well  advised  to  submit  this  to  a 
judge  before  making  the  investigation. 

This  would  be  a great  protection  to  you,  Mr.  Minister,  and  I ask  this 
gentleman  here  wherein  it  would  embarrass  him,  or  you,  to  get  that  fiat.  It 
seems  to  me  it  would  be  your  shield  and  protection  against  the  opinion  of  the 
public  to  be  able  to  say,  “ I launched  this  proceeding  with  the  approval  of  a 
judge  of  the  high  court,”  or  u a judicial  officer  who  has  no  axe  to  grind.” 

I think  you  should  consider  the  matter  from  that  point  of  view.  Certainly, 
in  my  present  frame  of  mind,  I would  adopt  it  greedily. 

Hon.  Mr.  Moraud:  So  far  we  have  heard  objections  against  the  application 
of  the  Act  by  an  officer  of  the  department.  I should  like  to  hear  the  objections  to 
the  procedure  as  indicated  in  the  Act  of  1935.  Are  there  any  serious  objections 
to  that  procedure? 

Hon.  Mr.  Rogers:  I thought  I dealt  with  that  the  first  day.  The  Dominion 
Trade  and  Industry  Commission  is  actually  the  Tariff  Board  acting  in  another 
capacity.  That  is  to  say,  the  members  of  the  commission  are  members  for  the 
time  being  of  the  Tariff  Board;  the  chairman  of  the  commission  is  for  the  time 
being  Chairman  of  the  Tariff  Board.  There  is  nothing  in  the  Tariff  Board  Act 
or  in  the  Trade  and  Industry  Commission  Act  which  requires  the  chairman  to 
be  a judge;  but  the  Tariff  Board  as  at  present  constituted  has  quite  enough  to  do 
within  its  own  functions  without  assuming  any  additional  duties. 

Right  Hon.  Mr.  Meighen:  What  is  your  authority  for  that  statement? 

Hon.  Mr.  Rogers:  The  authority  for  it  is  that  the  Tariff  Board  was  set  up 
in  its  present  form  to  carry  out  functions  which  have  been  exercised  steadily 
since  that  date,  and  I do  know — I have  made  inquiries- — that  certain  references 
have  been  very  much  in  arrears  because  the  Tariff  Board  has  not  been  able  to 
keep  up  with  its  work. 

The  Trade  and  Industry  Commission  functioned  as  a commission,  except 
so  far  as  a single  commissioner  might  conduct  an  inquiry.  You  had,  not  a judge 
but  a commission  of  three,  and  the  voice  of  the  judge  was  of  no  greater  weight 
than  that  of  any  other  member  of  that  commission.  I doubt  if  it  would  be 
possible  to  carry  out  the  suggestion  before  the  committee  and  ask  for  the 
approval  of  the  Chairman  of  the  Trade  and  Industry  Commission. 

Right  Hon.  Mr.  Meighen:  Why? 

Hon.  Mr.  Howe:  So  far  as  it  has  functioned,  in  the  past,  it  has  functioned 
as  a board  of  three. 

Right  Hon.  Mr.  Meighen:  Oh,  pshaw. 

Hon.  Mr.  Haig:  What  is  the  answer  to  Senator  Lynch-Staunton’s  question? 

Hon.  Mr.  Rogers:  My  answer  would  simply  be  this,  that  under  the  Act  as 
it  now  stands,  for  the  initiation  of  investigation  either  by  the  application  of 
six  persons — 

Hon.  Mr.  Lynch-Staunton  : What  embarrassment  would  it  be  to  you? 

Hon.  Mr.  Rogers:  May  I represent  it  in  my  own  way,  sir?  These  investi- 
gations may  be  initiated  either  by  the  application  of  six  residents  of  Canada 
who  take  oath  that  they  think  a combine  exists,  or  by  the  Minister.  So  far  as 
the  application  of  the  six  persons  is  concerned,  that  goes  forward  without  the 
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intervention  of  the  Minister,  and  I think  it  is  very  wise  that  that  should  be  so. 
So  far  as  the  inquiries  initiated  by  the  Minister  are  concerned,  they  are  under- 
taken on  his  own  responsibility.  But  in  either  case — and  I submit  that  this  is 
a material  distinction — you  are  assuming  responsibility  not  for  a criminal  proceed- 
ing, not  an  inquisition,  but  for  an  investigation. 

Hon.  Mr.  Moraud:  It  amounts  to  a criminal  investigation  and  has  the 
same  consequences  for  the  people  who  are  investigated. 

Hon.  Mr.  Rogers:  Only  if  they  are  guilty. 

Hon.  Mr.  Moraud:  Not  at  all.  Your  report  is  made  public. 

Hon.  Mr.  Cote:  In  other  words,  you  would  not  call  a criminal  trial  a 
criminal  trial  if  the  man  were  found  innocent? 

Hon.  Mr.  Rogers:  The  report  is  made  public,  and  that,  I should  think, 
would  be  the  advantage  of  the  business  if  it  disclosed  that  there  was  no  basis 
for  the  investigation. 

Hon.  Mr.  Lynch-Staunton  : What  is  the  embarrassment  to  you  or  to  the 
commissioner  by  reason  of  being  obliged  to  obtain  a fiat  of  a judge? 

Hon.  Mr.  Rogers:  I would  say  further,  there  is  this  question.  When  is 
the  Chairman  of  the  Dominion  Trade  and  Industry  Commission  going  to  inter- 
vene? When  is  he  going  to  issue  his  fiat?  If  it  is  done  simply  upon  the 
application  of  six  persons,  or  a letter  sent  to  the  Minister,  then  the  fiat  becomes 
a mere  formality;  if  it  means  that,  surely  it  means  that  the  Chairman  of  the 
Trade  and  Industry  Commission  himself  must  examine  the  evidence. 

Hon.  Mr.  Lynch-Staunton  : Or  have  someone  do  it  for  him. 

Hon.  Mr.  Rogers:  But  if  he  is  going  to  do  that  under  the  Act  as  a judge 
he  must  do  it  himself. 

Right  Hon.  Mr.  Meighen:  Why  shouldn’t  he? 

Hon.  Mr.  Rogers:  The  evidence  is  often  obtained  at  a remote  place, 
Vancouver  or  Halifax. 

Hon.  Mr.  Lynch-Staunton:  You  should  go  before  him  with  the  evidence, 
like  a man  who  goes  to  a magistrate  when  he  wants  a search  warrant. 

Hon.  Mr.  Rogers:  If  the  commissioner,  having  made  inquiries,  decides  there 
is  some  basis  for  going  further,  I do  not  see  why  he  .should  go  back  and  get 
a fiat. 

Right  Hon.  Mr.  Meighen:  Just  because  he  is  going  to  do  something  that 
in  itself  imposes  a penalty,  and  a severe  one,  and  he  should  lay  before  someone 
of  judicial  mind  or  legal  experience  something  to  show  whether  or  not  he  has 
got  cause  to  do  it. 

Hon.  Mr.  Dandurand:  I draw  attention  to  this  situation.  A complaint  is 
signed  by  six  individuals,  and  is  sworn  to.  The  registrar  or  the  commissioner 
receives  it.  It  is  supported  by  some  kind  of  evidence.  The  names  of  the 
accused,  or  of  the  people  supposed  to  form  that  merger  are  mentioned.  Will 
that  be  sufficient  to  be  brought  to  the  judge  to  ask  him  to  allow  them  to  pro- 
ceed, or  should  there  not — I am  discussing  the  value  of  approaching  the  judge 
for  his  fiat — should  there  not  be  a preliminary  inquiry  which  would  result  in 
a report  indicating  to  the  judge  what  has  been  found  so  far  when  asking  for 
authorization  to  proceed  in  the  regular  way  by  summoning  witnesses  and  so 
forth?  I do  not  know  when  you  would  apply  to  the  judge.  If  you  apply  only 
at  the  very  inception,  when  the  complaint  is  made  with  six  names,  he  will 
simply  have  to  look  at  the  document  and  see  if  the  law  authorizes  him  to  give 
instructions  to  proceed.  I do  not  see  at  the  moment  that  he  would  have 
sufficient  in  his  hands  to  satisfy  him  as  to  the  position  he  will  take  with  respect 
to  allowing  the  commissioner  to  proceed. 

Hon.  Mr.  Lynch-Staunton:  You  are  a lawyer,  and  a good  one,  I believe. 

Some  Hon.  Senators:  Hear,  hear. 
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Hon.  Mr.  Lynch-Staunton  : The  applicant  in  this  case  is  the  commis- 
sioner. He  would  go  to  you  and  would  lay  before  you  facts  that  he  thought 
were  sufficient  to  satisfy  you.  You  would  say,  “ I think  you  must  have  a 
little  more.  Go  and  get  something  more.” 

An  Hon  Senator:  That  is  after  the  preliminary  investigation. 

Hon.  Mr.  Lynch-Staunton:  No.  He  would  go  to  the  judge  and  would 
say,  “ I have  this  evidence— 

Hon.  Mr.  Dandurand:  Outside  of  the  other  complaint? 

Hon.  Mr.  Lynch-Staunton:  He  would  go  before  him  with  anything  he 
chose — with  the  petition  signed  by  the  six  men  and  such  other  evidence  as  he 
chose  to  produce — and  would  say  he  thought  he  had  a prima  facie  case,  and 
the  judge  would  say  to  him,  “ I do  not  think  you  have  a case.  You  will  have 
to  get  a little  more  to  satisfy  me.”  Then  he  would  go  away  and  get  more 
if  he  could,  and  would  come  back  and  try  to  satisfy  the  judge.  He  could  do 
this  several  times  until  the  judge  was  satisfied  he  should  have  his  fiat. 

If  a man  came  to  you  in  your  own  private  capacity  and  made  charges 
against  anybody,  you  would  say,  “ I do  not  think  you  have  a real  case  to 
charge  or  to  investigate  that  man,”  or,  “ I do  think  you  have  a case.”  If  he 
had  not  you  would  ask  him  if  he  could  get  anything  more,  and  he  would  say 
whether  he  could  or  not.  It  would  be  just  like  a grand  jury.  There  is  no 
defence  before  a grand  jury.  The  Crown  submits  what  it  thinks  is  enough  to 
make  out  a prima  facie  face  to  put  the  man  on  trial.  Now,  here  the  judge  would 
be  like  the  Grand  Jury,  and  he  would  require  sufficient  evidence  before  ordering 
that  an  investigation  be  made.  That  is  all.  I cannot  see  how  that  would 
embarrass  the  Minister  or  the  customer. 

Hon.  Mr.  Moraud:  The  Combines  Investigation  Act  of  1935  provided, 
in  section  5: — 

Any  six  persons,  British  subjects,  resident  in  Canada,  of  the  full  age 
of  twenty-one  years,  who  are  of  the  opinion  that  a combine  exists,  may 
apply  in  writing  to  the  Commission  for  an  investigation  of  such  alleged 
combine,  and  shall  place  before  the  Commission  the  evidence  on  which 
such  opinion  is  based. 

The  next  section  says: — 

The  Commission  shall  on  application  made  under  the  last  preceding 
section  or  on  its  own  motion  whenever  it  has  reason  to  believe  that  a 
combine  exists  cause  an  inquiry  to  be  made  into  all  such  matters,  whether 
of  fact  or  of  law,  with  respect  to  the  said  alleged  combine  as  it  shall 
consider  necessary  to  inquire  into  with  the  view  of  determining  whether 
a combine  exists. 

We  have  there  the  whole  machinery. 

Hon.  Mr.  Griesbach:  Mr.  Chairman,  Senator  Meighen  has  laid  down  the 
broad  principle  that  this  machinery  should  operate  only  after  the  authority  of 
a judge  has  been  given.  The  difficulty  that  presents  itself  to  my  mind  is  to 
know  when  the  judge  should  intervene,  and  for  how  long  a time. 

Right  Hon.  Mr.  Meighen:  That  is  the  only  difficulty. 

Hon.  Mr.  Griesbach:  Mr.  McGregor  has  described  the  procedure.  It  seems 
to  me  a procedure  of  starts  and  stops.  A judge  might  intervene  here,  there  and 
somewhere  else — he  might  be  required  to  intervene  three  times.  It  would  appear 
that,  if  Senator  Meighen’s  contention  is  sound,  there  should  be  an  official  some- 
thing like  a king’s  proctor  to  advise  the  Minister  whether  to  go  forward  with  an 
investigation  or  not. 

Right  Hon.  Mr.  Meighen:  No,  I would  not  suggest  that. 
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Hon.  Mr.  Griesbach:  I think  some  point  should  be  designated  where  the 
judge  has  to  intervene.  Because  unless  that  is  settled,  we  cannot  know  how 
often  and  just  at  what  time  there  might  be  judicial  intervention. 

Right  Hon.  Mr.  Meighen:  That  is  the  only  difficulty,  but  I do  not  think  it 
is  a great  one.  Mr.  McGregor  has  told  us  about  the  preliminary  examination 
he  makes  by  consulting  the  business  men  and  looking  over  the  ground,  and  so  on. 
I do  not  see  any  necessity  for  judicial  intervention  there.  But  before  he  pro- 
ceeds to  make  an  examination  of  witnesses  on  oath,  and  produces  a record  that 
goes  out  to  the  public,  he  should  have  a fiat  from  the  judge.  I am  ready  to 
leave  it  to  the  counsel  of  the  Committee,  or  to  the  Minister  himself,  to  tell  us 
at  just  what  point  that  intervention  should  be  made. 

Hon.  Mr.  Griesbach:  Is  it  in  intended  to  deprive  the  Minister  of  his 
ministerial  responsibility  and  to  place  that  upon  a judge?  At  the  moment  the 
Minister  is  responsible  for  the  administration  of  this  Act.  If  we  require  that  a 
judge  shall  determine  whether  or  not  an  investigation  is  to  be  made,  we  must 
put  all  the  responsibility  upon  the  judge. 

Hon.  Mr.  Calder:  I am  not  quite  clear  as  to  whether  when  Senator  Meighen 
suggests  a reference  to  a judge  he  has  Judge  Sedgewick  in  mind. 

Right  Hon.  Mr.  Meighen:  Not  necessarily. 

Hon.  Mr.  Calder:  Any  judge  of  any  Superior  or  Supreme  Court  anywhere 
in  Canada? 

Right  Hon.  Mr.  Meighen:  Yes. 

Hon.  Mr.  Calder:  Your  idea  is,  simply,  that  there  should  be  an  application 
made  to  a judge  of  a superior  court  for  a fiat? 

Right  Hon.  Mr.  Meighen:  That  is  right. 

Hon.  Mr.  King:  Who  would  conduct  the  investigation? 

Right  Hon.  Mr.  Meighen  : I am  willing  to  have  it  conducted  as  the  Minister 
wishes,  if  he  gets  the  fiat. 

Hon.  Mr.  Copp:  It  seems  to  me  that  is  we  are  going  to  have  a judge’s  fiat, 
the  time  should  be  after  the  registrar  makes  his  preliminary  investigation  and 
reports  to  the  Minister.  If  the  Minister  is  then  of  the  opinion  that  there  should 
be  a further  investigation,  then  he  refers  the  report  and  the  evidence  to  a superior 
court  judge  and  the  application  for  permission  to  investigate  is  approved  or 
rejected. 

Right  Hon.  Mr.  Meighen:  That  is  it,  exactly. 

The  Chairman:  Had  we  not  better  have  the  Minister’s  reaction  to  that 
suggestion  now? 

Hon.  Mr.  Cote:  Before  we  come  to  that,  may  I refer  to  section  14  of 
the  Bill: — 

The  Commissioner  shall  on  application  made  under  the  last  preceding 
section,  or  on  direction  by  the  Minister,  cause  a preliminary  inquiry  to 
be  made  into  and  concerning  such  matters  as  he  deems  the  circumstances 
warrant. 

Can  the  Minister  tell  me  whether,  in  the  making  of  this  preliminary  inquiry 
provided  for  by  section  14 — I must  candidly  admit  I do  not  know  what  clauses 
of  the  Bill  have  been  eliminated — the  commissioner  was  clothed  with  any 
extraordinary  powers,  to  call  witnesses  and  compel  evidence,  or  whether  it  would 
be  simply  an  inquiry  made  from  his  own  office  as  could  be  made  by  any  man 
without  special  authority? 

Hon.  Mr.  Rogers:  He  had  all  powers  necessary  to  carry  out  a preliminary 
inquiry.  That  is,  he  could  resort  to  the  taking  of  evidence  on  oath  and  getting 
documents,  but  normally  he  would  not  do  that,  he  would  just  make  an  investi- 
gation informally. 


54 


STANDING  COMMITTEE 


Hon.  Mr.  Cote:  If  he  had  the  powers,  the  preliminary  inquiry  might  become 
an  investigation  on  a large  scale.  Is  it  necessary  for  the  commissioner  to  have 
such  powers,  for  a preliminary  inquiry?  Should  his  powers  not  be  restricted  to 
checking  up  on  the  complaints?  He  could  communicate  with  the  parties  con- 
cerned, and  form  his  opinion  as  to  whether  the  answers  he  received  were  well 
founded  or  not,  before  recommending  anything  to  the  Minister.  If  he  has  the 
powers  provided  here,  he  would  have  to  exercise  a judicial  discretion.  That  is 
to  say,  this  official  of  the  Department  would  be  doing  what  a judge  would  do  if 
called  upon  to  say  whether  there  was  sufficient  evidence  to  warrant  the  larger 
investigation.  And  if  the  judge  gave  a fiat,  the  larger  investigation  would  then 
be  carried  on,  under  the  Minister’s  authority,  as  provided  for  in  the  Bill. 

Right  Hon.  Mr.  Meighen:  It  would  be  hardly  a fiat;  it  would  be  approval. 

Hon.  Mr.  Beaubien:  Mr.  McGregor,  do  I understand  that  in  seven  or  eight 
years  you  investigated  about  400  concerns? 

Hon.  Mr.  Dandurand:  Not  concerns. 

Hon.  Mr.  Beaubien:  Complaints. 

Mr.  McGregor:  Complaints  of  one  kind  and  another  have  been  received 

to  about  that  number.  Some  of  them  have  resulted  in  very  little  more  than  an 
exchange  of  a few  letters.  In  many  cases,  on  approaching  the  companies  we 
have  found  there  was  no  justification  for  going  any  further.  In  some  cases  there 
have  been  only  complaints  from  individuals,  and  we  have  discouraged  the  filing 
of  a formal  application. 

Hon.  Mr.  Beaubien:  I understand  that  you  proceeded  to  investigate  in 
only  about  20  or  25  cases. 

Mr.  McGregor:  What  we  regard  as  important  investigations  would  number 
probably  about  25. 

Hon.  Mr.  Beaitbien:  As  to  the  others,  those  that  you  did  not  investigate 

so  fully  as  you  did  in  the  25  cases,  how  many  did  you  investigate  to  the  extent 
of  calling  witnesses  and  having  documents  produced,  and  that  kind  of  thing? 

Mr.  McGregor:  I should  judge  that  in  perhaps  another  50  cases  we  have 

made  some  investigation. 

Hon.  Mr.  Beaubien:  Do  I understand  that  in  those  50  cases  you  proceeded 
to  make  investigations  and  had  witnesses  examined  under  oath? 

Mr.  McGregor:  No. 

Hon.  Mr.  Beaubien:  Did  you  have  them  produce  their  books  and  investi- 
gate their  books? 

Mr.  McGregor:  Not  in  an  informal  procedure.  In  most  of  those  50  cases 

that  I speak  of  the  inquiries  were  still  of  an  informal  character. 

Hon.  Mr.  Beaubien:  What  would  such  an  inquiry  consist  of? 

Mr.  McGregor:  Conferences  with  the  heads  of  the  concerns  who  were 

charged. 

Hon.  Mr.  Beaubien:  Any  production  of  documents? 

Mr.  McGregor:  We  asked  them  to  produce  documents. 

Hon.  Mr.  Beaubien:  In  those  documents  were  there  books? 

Mr.  McGregor:  Yes. 

Hon.  Mr.  Beaubien:  You  investigated  their  books? 

Mr.  McGregor:  In  their  offices. 

Hon.  Mr.  Beaubien:  Did  you  have  any  of  their  employees  put  under  oath? 

Mr.  McGregor:  In  some  cases,  yes. 

Hon.  Mr.  Beaubien:  And  you  proceeded  with  an  investigation  in  their 

offices? 

Mr.  McGregor:  In  their  offices,  sometimes  in  a central  place. 
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Hon.  Mr.  Beaubien:  That  is  going  to  produce  fear. 

Hon.  Mr.  Griesbach:  Mr.  Chairman,  we  have  been  milling  around  for 

two  hours — 

The  Chairman:  Is  there  not  a proposition  before  the  Minister  now? 

Hon.  Mr.  Griesbach:  I am  going  to  refer  to  that.  We  have  been  milling 

around  for  a couple  of  hours  trying  to  get  somewhere.  Senator  Copp  has  made 
a suggestion.  I think  if  he  would  put  that  to  the  Minister  as  he  put  it  to  us  a 
few  moments  ago  we  could  have  the  Minister’s  reaction  to  it,  and  then  perhaps 
have  the  proper  officers  prepare  the  necessary  amendments. 

Hon.  Mr.  Copp:  My  suggestion,  Mr.  Chairman,  was  that  if  the  committee 

decided  we  should  have  this  reference  made  to  a judge,  and  have  a fiat  at  some 
stage  in  the  proceedings,  it  should  be  after  the  preliminary  investigation.  The 
registrar  having  conducted  his  preliminary  inquiry  into  the  charges  made  by 
six  persons  reports  to  his  Minister.  I suggest  that  if  the  Minister  thought  on  a 
review  of  the  evidence  it  justified  further  investigation,  and  if  we  are  to  have  a 
judge  conduct  that  investigation,  then  the  Minister  should  refer  the  case  to  a 
judge  of  a superior  court  for  approval. 

Hon.  Mr.  Griesbach:  That  is  the  whole  case. 

Hon.  Mr.  Lynch-Statjnton  : Yes. 

Hon.  Mr.  Moraud:  I would  suggest,  following  Senator  Copp’s  statement, 

that  the  leader  on  our  side,  the  Minister  and  the  legal  officers  get  together  and 
draft  the  necessary  amendment. 

The  Chairman  : I suggest,  gentlemen,  that  we  first  have  the  opinion  of  the 
Minister. 

Hon.  Mr.  Rogers:  Gentlemen,  I do  not  want  to  appear  stubborn  in  the 

matter,  and  certainly  I have  no  desire  to  be  unreasonable.  I quite  understand 
it  is  the  function  of  the  Senate  to  improve  legislation — if  on  rare  occasions  it 
requires  improvement  as  it  comes  from  the  Commons.  But  it  does  seem  to  me 
that  this  represents  a complete  departure  from  the  procedure  we  have  followed 
in  past  years.  That  is  why  I am  hesitant.  This  has  come  to  me  for  the  first 
time  now,  and  I want  to  see  my  way  through  it.  It  is  not  only  a complete 
departure,  it  may  mean  dilatory  procedure.  Take,  for  instance,  the  position  of 
a judge  or  the  Chairman  of  the  Dominion  Trade  and  Commerce  Commission 
who  is  asked  to  give  approval  of  an  investigation.  He  might  very  well  say, 
“ There  is  some  uncertainty  about  this,  the  evidence  is  not  complete.  I ought 
to  hear  the  parties  on  both  sides.”  That  might  be  a matter  of  days;  conceivably 
it  might  be  a matter  of  weeks.  It  would  be  in  the  nature  of  a preliminary  hear- 
ing by  a judge  as  to  whether  or  not  there  was  evidence  to  suggest  that  a combine 
existed. 

Hon.  Mr.  Lynch-Statjnton  : No,  a prima  facie  case. 

Right  Hon.  Mr.  Meighen:  A reasonable  case  for  investigation. 

Hon.  Mr.  Rogers:  In  the  past  that  point  has  been  determined,  if  you  will, 
by  the  application  of  six  residents  of  Canada,  an  application  based  on  affidavits, 
or  by  the  Minister. 

Right  Hon.  Mr.  Meighen:  By  the  Minister,  precisely.  That  is  just  as  it 

was  under  the  Act  passed  in  1935,  and  that  is  the  sound  practice,  that  the 
Minister  does  not  decide  it  at  that  point.  That  is  the  point  where  the  damage 
starts. 

Hon.  Mr.  Cote:  Make  it  an  ex  parte  application  to  the  judge.  Then  the 
answer  to  your  last  argument  is:  If  the  evidence  is  not  good  enough  for  the 
judge,  it  should  not  be  good  enough  for  you  to  start  an  investigation. 

Hon.  Mr.  Rogers:  It  depends  on  what  we  are  to  do.  If  we  are  to  take  it 
before  the  Chairman  of  the  Tariff  Board,  I submit  he  may  object  that  the  Tariff 
Board  has  already  enough  to  do  in  carrying  out  its  normal  functions. 
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Right  Hon.  Mr.  Meighen:  The  proposal  would  give  the  Board  hardly  any 
work  at  all.  You  have  had  very  few  inquiries  of  a formal  nature  in  the  past. 
You  really  want  approval  before  you  go  on  with  that  limited  number. 

Hon.  Mr.  Rogers:  The  judge  who  assumes  official  responsibility  would  have 
to  be  quite  certain  that-  a prima  facie  case  was  established. 

Right  Hon.  Mr.  Meighen:  A reasonable  case.  What  do  you  do  now? 

Hon.  Mr.  Rogers:  We  leave  it  in  effect  to  the  commissioner  to  determine 
whether  or  not  the  investigation  should  go  forward. 

Right  Hon.  Mr.  Meighen:  Suppose,  Mr.  Rogers,  you  notify  a company 
that  within  a couple  of  days  there  will  be  an  army  of  accountants,  just  as  many 
as  you  want,  sent  in  to  examine  its  records.  Every  member  of  the  company's 
staff  will  know  about  it,  and  within  a minute  or  two  it  is  all  over  the  country 
that  the  company  is  under  investigation.  Then  in  the  eyes  of  the  public  the 
company  is  probably  regarded  as  a criminal.  That  is  the  punishment,  and  it 
is  terrific.  Surely  there  should  not  be  resistance  to  the  request  that  there  shall 
be  reasonable  cause  shown  before  a judge  before  you  go  ahead.  It  is  the  most 
reasonable  thing  in  the  world. 

Right  Hon.  Mr.  Graham:  Gentlemen,  would  it  meet  the  views  of  the  com- 
mittee if  we  were  to  say  that  nothing  beyond  the  preliminary  investigation 
should  be  proceeded  with  without  the  approval  of  the  Justice  Department? 

Right  Hon.  Air.  Meighen:  There  is  just  this  difference,  Senator  Graham. 
The  Minister  of  Justice,  it  is  true,  has  judicial  experience. 

Right  Hon.  Mr.  Graham:  And  he  has  a staff. 

Right  Hon.  Air.  Meighen:  But  still  the  proposal  is  subject  to  the  same 
objection  I raised  first.  He  is  a member  of  the  Government,  he  is  still  in  public 
life.  He  has  not  the  attributes  so  well  described  by  Senator  Lynch-Staunton : 
he  has  nothing  to  fear,  he  has  no  interests  to  serve,  and  he  has  only  his  repu- 
tation to  sustain.  That  is  all  it  means  to  him.  If  he  says  the  inquiry  should 
go  ahead,  all  right.  It  should  not  be  left  to  any  members  of  the  Government, 
who  have  other  interests  to  serve,  other  influences  upon  them,  who  are  not  sur- 
rounded by  the  same  atmosphere  at  all,  to  decide  a step  that  means  so  much 
to  a business  organization.  I assure  you,  whatever  side  may  be  in  power  I 
shall  adopt  the  same  attitude. 

Hon.  Mr.  Lynch-Staunton:  It  is  the  general  practice  in  all  tribunals. 

Hon.  Air.  Griesbach:  Air.  Chairman,  I have  some  sympathy  with  the 
Alinister  in  his  hesitation  to  adopt  this  proposal  off-hand.  It  has  been  well 
stated  by  Senator  Copp,  and  I think  we  are  quite  clear  on  that  point.  It  is 
now  five  minutes  to  eleven,  and  I do  not  think  we  should  press  the  Minister 
for  an  immediate  answer. 

Some  Hon.  Senators:  Hear,  hear. 

Hon.  Air.  Griesbach:  I think  he  should  be  given  an  opportunity  to  think 
it  over.  Perhaps  on  reflection  he  may  find  the  difficulties  are  by  no  means  so 
great  as  they  were. 

Right  Hon.  Mr.  Meighen:  If  my  suggestion  as  to  section  22  is  accepted, 
and  I know  that  is  all  the  Alinister  wants,  then  there  is  only  one  thing  to  decide 
as  far  as  I am  concerned.  If  that  can  be  covered  our  work  is  done,  and  there 
can  be  no  difficulty  in  putting  the  Bill  in  form  for  this  session. 

Hon.  Air.  Dandurand:  The  two  Houses  will  meet  at  11  o’clock  to-morrow 
morning.  I think  we  shall  be  through  in  the  Senate  in  half  an  hour.  I suggest 
we  meet  again  to-morrow  morning  after  the  Senate  adjourns. 

The  Chairman:  Very  well. 

The  Committee  adjourned,  to  resume  to-morrow  morning  after  the  Senate 
rises. 


